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Starting in this number— 


- 


WHEN A UTILITY MERCHANDISES:”_ 


I—THE RULES LAID DOWN BY THE STATE 
GOMMISSIONS AND BY THE COURTS... 


The first of a series of articles that treat 
both of the regulatory as well as of the se Sa 
public relations and industrial rela~ ~~ oe 
tions aspects of this controversial topic, ~~~ 
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to this Public Utilitys Profits 


A large railway, electric light and gas 
company was at a loss to account for a 
leak in its labor charges. Somewhere 
hidden in a omen clearing ac- 
count was a woeful waste. On Reming- 
ton Rand’s recommendation, Powers 
Alphabetic Accounting aemant was 
put to work on the payroll. Machines 
that P ete employees’ names and pay- 
roll figures in a single operation. . . that 
automatically handled the distribution 
of labor and material charges to all oper- 
ating and construction accounts and that 
analyzed not only payroll deductions but 
workman’s idle time. Right here a big 
saving began, for by finding where idle 
time occurred, officials were able to 
learn why it occurred. 


Because somebody’s feet were on the 
desk when they should have been on the 
go, the planning department had failed 
to function. Materials were perpetually 
delayed on the job. Idle operating crews 


played pinochle while they waited. 


The revelations that followed Powers 
punch card analyzation resulted in a 
general reorganization of certain depart- 
ments that put them on a profitable basis. 


Perhaps you have an accounting or 
management problem that Remington 
Rand can assist in solving. Here isan 
organization whose only source of profit 
is the equipment it sells, yet it has done 
5 times more research and investiga- 
tion work on public utility problems 
than any other company. From all this 
has accumulated a vast fund of experi- 
ence that is at your disposal... that 
constitutes Remington Rand service to 
the public utility field. 

Public Utility Division 


Remington Rand 


BUSINESS SERVICE 
BUFFALO, NEW YORK 
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RESULTS. 


NOT PRICE 
Lell the story of 


BAILEY 
FURNACE 
WALLS 


AVORABLE recognition of 

any product comes as a re- 
sult of unquestionable quality 
and satisfactory results. It is 
never achieved through price 
alone This is exemplified in the 
history of four Bailey Water- 
Cooled Furnaces at the Saxton 
Station of the Penn Central Light 
and Power Company, Saxton, 
Penna. 


The Penn Central Light and 
Power Company will tell you that 
the furnace maintenance on their 
four stoker-fired boilers (equip- 
ped with Bailey Furnaces) has 
been less than $20.00 per furnace 
per year during the past four 
years. 


The satisfactory performance 
of the boilers during the first two 
years of operation is graphically 
described in the advertisement at 
the right, which was published 
two years ago. And exactly the 
same story can be told today. 






Reprinced trom Power, July 31, 1928 


OPERATING 
RESULTS 


at “Saxton” 


Bailey Walls ® é 
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The boilers—regularly on the 
line in accordance with an oper- 
ating and inspection schedule— 
normally steam at 290-325 per 
cent of rating and carry a three 
hour peak at 370-400 per cent 
of rating. 


The Saxton Station is one of 
many plants in which the prob- 
lem of furnace maintenance has 
been solved by Bailey Water- 
Cooled Furnace Construction. Let 
our engineers discuss your fur- 
nace problem with you. 


FULLER LEHIGH COMPANY, FULLERTON, PENNA. 


‘FULLER XAEHIGH COMPANY 











A BABCOCK & W/LCOX ORGANIZATION 


FULLER LEHIGH 


PULVERIZED-COAL EQUIPMENT ~WATER-COOLED FURNACE WALLS 
































Pages with the Editors 





THE leading article in this number of Pus- 
Lic UTILITIES FoRTNIGHTLY is the first of a 
series that treats of one of the controversial 
and troublesome of the problems which are 
confronting the electric and gas utilities to- 
day—and which is destined to prove trouble- 
some until it is settled right. 


WHETHER a public utility can or cannot 
enter the field of merchandising, and the no 
less important problem as to whether it should 
or should not do so as a matter of business 
policy, has been the subject of more or less 
violent and prejudiced debate in various lo- 


calities. 
k * 


So spirited has become the criticism of some 
of the utility companies on the part of certain 
groups of retail merchants, and so vehement 
has become the campaign directed against the 
utilities for entering upon competition with the 
retailers on a basis that, in some cases, has 
been branded as “unfair,” that Pusitic Utii- 
TIES FoRTNIGHTLY has conducted an impartial 
survey not only of the whole merchandising 
problem but also of the various proffered solu- 


tions. 
* * 


THE results of this survey are presented in 
this series of articles, of which the leading 
contribution to this number is the first. 









| 4 


COMMISSIONER LEE DENNIS 
“—Rate matters do not occupy a major por- 

tion of the time of a State Commission.” 

(See Pace 90) 
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As is often the case in controversies of this 
kind, there is something to be said on both 
sides. ~ 

aw a 

Anp as is also often the case, there has been 
both an ignorance of some of the factors in- 
volved, as well as a misapprehension of the 
significance of them; consequently the first 
step is to determine first what the actual facts 


are. 
* * 


Tuis first article, therefore—which is writ- 
ten by a lawyer who has specialized in com- 
mission and court opinions in the matter and 
who has no past or present affiliations with 
the utilities or with the retailer or labor groups 
—is confined solely to the rules as laid down 
by the state regulatory bodies and by the 
judiciary; it reviews the decisions that touch 
upon the limitations imposed upon utility com- 
panies which undertake to sell electric and 
gas appliances, and summarizes what they are 
and what they are not permitted by law to do. 

* » 

THE second article of the series—which is 
also written by an independent investigator 
with no past or present affiliations with the 
utilities or with the retailer or labor groups— 
will treat of the “merchandising problem” 
from the point of view of the executive who 
directs the business policies of a utility com- 
pany and who is concerned both with the task 
of increasing the outlets for his utility service 
and at the same time of maintaining proper 
industrial relations with the retail trade and 
proper public relations with the ratepayers. 

* ” 


InasMUCH as this whole situation involves 
the regulatory commissions as well as the 
utilities, the editors believe that a fair presen- 
tation of both sides of this whole merchandis- 
ing question, combined with a review of both 
the successful and unsuccessful efforts to 
answer it, will serve a purpose that will prove 
definitely helpful to the commissions, to the 
utilities, to the retailers and to the public. 

* « 

Amonc the new contributors to this issue of 
the magazine is LEE Dennis, Chairman of the 
Public Service Commission of Montana. (See 


pages 90 to 97). . 


ANOTHER new arrival to our list of authors 
is FRANK M. PatTTersoN, who, as an unwitting 
investor in a corporation that issues no stocks 


(Continued on page VIII) 
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The figures are amazing! 


It has been proven that reduced 
operating costs invariably re- 
sult. from the use of N. P. Pow- 
er Door Control. 


Write for facts and figures 





National Pneumatic Company 


CHICAGO GRAYBAR BLDG., NEW YORK PHILADELPHIA 
PARIS LONDON TOKIO 
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and receives no annual reports, rises to make a 
few observations. 
* * 


Mr. Patterson, after a civil-engineering 
course in the State University of Iowa, en- 
tered the engineering department of the C. B. 
& Q. Railroad; became senior civil engineer 
with the Bureau of Valuation of the Inter- 
state Commerce Commission in 1914; from 
1922 to 1925 was engaged in valuation work 
for several Chicago corporations, and since 
then has devoted himself to writing on engi- 
neering subjects. 

* cm 


Out of the day’s mail the editors select the 
following letters for publication in these 
pages: 

. * 

“You have made the Pusiic UTILITIES 
ForRTNIGHTLY an alert, broad-minded, fair and 
useful publication. It has gone ahead robustly 
this year.” 

—Wnm. L. Ransom. 
of the law firm of Whitman, Ransom, 
Coulson & Goetz, N. Y. 
* * 


“Pusiic UTILITIES ForRTNIGHTLY is going 
along at a very noticeably accelerating pace, 
which is a sure indication of able editorial 


leadership.” 
—A. B. Greenleaf, 
Editor, “Industrial Record.” 





FRANK M. PATTERSON 


“—An involuntary investor—by Government 
edict.” 
(See Pace 80) 


PAGES WITH THE EDITORS (continued) 


WuatT industry will lead the country out of 
its economic depression? 


WU it be the electric and gas utilities? 


In the opinion of one oe ET article 
will appear in the coming issue of PusLic 
Urixities FortNIGHTLY—the answer is “Yes.” 

* * 


Anp his reasons, based upon the history of 
similar depressions in the past century as well 
as upon his analysis of present conditions, 
would indicate that the finger of fate may 
conceivably designate the utilities as the Moses 
that will lead industry out of the Wilderness— 
provided that they are not throttled by over- 
regulation, or intimidated by what has been 
termed “the political menace.” 


A STRIKING bit of evidence of what one 
utility industry, which is suffering a special 
depression of its own, is doing to end the 
more wide spread business slump is con- 
tained in a recent news release of the Ameri- 
can Electric Railway Association. It tells 
us that the actwal discharges of employees 
by our electric railways due to business con- 
ditions amounts to less than 2 per cent of 
the regular personnel throughout the country. 

x * 

THAT is a most remarkable record. <A 
record that other industries will find difficult 
to match. ‘ * 


THE heart-breaking continuance of the pres- 
ent depression recalls the observation made to 
a Yankee farmer by a summer visitor who 
complained about the incessant rainfall. 


“Don’t the rains here ever stop?” he queried. 
* * 


“THEY always have,” was the cautious re- 
ply, “—exceptin’ one.” 
* ~ 


“WHAT rain was that?” was the interested 


retort. x * 


“Tus one,” was the obvious—but surpris- 
ing answer. 

* * 

WHEN the present depression ends, it may 
be that the electric and gas utilities will be 
found to have led the way. 

* . 

THE editors wish to announce that, start- 
ing with the first volume of 1931, Public 
Utilities Reports will publish all decisions of 
regulatory importance handed down by the 
Federal Power Commission. Such decisions 
will, of course, be preliminarily published in 
Pusiic UTILITIES FORTNIGHTLY. 

* rs 


THE next number will be out February Sth. 
—THE Eprrors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 


than for the entire year of 1929 








CITIES SERVICE COMPANY 


Net to Common Stock and Reserves 
1925 ... . $11,496,900 


1926 . 2 » «© « 15,611,466 
1927. « = + « 22,604,926 
1928 . « « « « 22,876,755 
a 29,591,440 


1930 (Grst8 months) 30,063,152 








By investing in Cities Service 
Common stock you share in the 
record-breaking and growing 
earnings of the Cities Service 
organization. 


This is an excellent time to acquire 
Cities Service Common stock. For 
further information fill in and 
mail the coupon below, or consult 
your investment dealer or banker. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street © New York City 


Branches in principal cities 
































HENRY L. DOHERTY & COMPANY, 











60 Wall Street, New York City 

Send copy of booklet describing the Cities Service organization 
Cities Service Radio Program —every Friday, 8 PY shihies 
P. M., Eastern Daylight Saving Time —N. B. C. | *4 the P inane 
C emcend anal Modis es 

Address 

City 
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THE SANGAMO HC 
is the more-load-per-consumer meter. 
The H C is the correct meter when loads 
are increasing ... when peaks are fre- 
quent... when power-factor is low. 
While loads are building, the HC will 
measure the peaks and thus, without loss 
of revenue, bridge the gap to the final 
load which will require a larger meter. 


Fie you 


UP TO THE TIMES IN SERVICE METERING? 


Customer saturation means growth 
must come by more-load-per- 
consumer... more load per meter. 
Your old meters aren't suited to 
this job. They fail to collect in full 
for the peaks. Modern meters only 
will measure modern service. 





Sangamo Type HC Meter is for modern load building. It has a straight-line accuracy 


from the lightest up to 300 per cent. load and is temperature compensated from 20 


to 120 deg. F. at all power-factors. It is not appreciably affected by variations in 


voltage or frequency. Bulletin 79 tells all about the HC Meter. Write for it. 


SANGAMO 


ELECTRIC COMPANY 
SPRINGFIELD, ILLINOIS 
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Reminders of 
Coming Events 


AL WAN ACK and’ Anniversaries 






































22 TA UNCLE SAM entered upon another phase of public utility business when he signed 
the Panama Canal Treaty; 1903. 

23 F A clever device for sending and receiving messages over a wire was exhibited in New 
York by S. F. B. MORSE; it was called the “electric telegraph”; 1838. 

24 Se The “Gold Rush” to California began—precipitating a demand for transportation 
facilities that paved the way for the railroads that followed; 1848. 

25 S Telephone service was inaugurated between New York and San Francisco—the first 
transcontinental line—in 1915. 

26 M The Interstate Commerce Commission proposed that Congress forbid the railroads 
from owning coal properties beyond those necessary for their fuel; 1907. 

27 Tx The issuance of a patent to a young inventor, TOM EDISON, for his incandescent 
lamp, marked the beginning of the electric light and power industry; 1880. 

28 W The foundation of the telephone industry was laid when the world’s first public ex- 
change was opened in Hartford, Conn., with a switchboard connecting 8 lines; 1878. 

29 TA The coming of aerial transportation as a utility service was augured by the 45-mile 
flight of the “California Arrow’’ at Los Angeles; 1905. 

30 F UNCLE SAM issued a patent on the electric motor—an invention that was destined 
to revolutionize utility service throughout the world; 1854. 

31 Se The first commercial passenger airplane to inaugurate regular dining car service left 


Cleveland for Minneapolis; 1929. W. W. ATTERBURY born; 1866, 





FEBRUARY SQ. 





A tremendous advance was made in water transportation facilities when a patent was 

















1 S issued for the screw propeller for steamships; 1838. 
2 M The first transit service in New York began operations with a stage coach line @® 
between Bowling Green, up Broadway to Bleecker Street; 1830. 
1 PHILIPP REIS, a German, invented a telephone device that could transmit sound 
3| T 
of constant pitch, but not speech; 1876. 
4 WwW The fate of American railroads was destined to be profoundly affected when Con- 


gress created the Interstate Commerce Commssion; 1887, 








“Change is inevitable in a progressive country, 


“Change is constant.” 
—Benj. DisrakE.i 
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Parapets of Power 
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When a Utility Company 
Merchandises 


} F 


The Rules Laid Down by the Commissions 


and by the Courts. 


t 


HIs is the first of a series of three articles that treat of one of the most 
timely and controversial questions that are confronting the electric and gas 


utilities today. The series is based upon an unbiased survey, sponsored. by the 
magazine, and undertakes to present the facts as they are, to serve as the basis 
for sound judgment in the adjustment of the contentions. 


By FRANCIS X. WELCH 


OR years some of our great mail 
Ph erecs houses have capitalized a 

widely advertised guarantee to 
sell anything. 

“If we do not have it in stock, we 
will go out and get it for you,” has 
been the burden of their sales song. 
It has built up a huge patronage and a 
lucrative business. 

A fond father once took up one of 
the mail order houses on its offer and 
put in an order for a young elephant 
as a pet for his small son. The com- 
pany sent to India, brought back a ju- 
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venile pachyderm and delivered it. 
The price was somewhat more than 
most of us would care to pay for our 
children’s toys—but the company had 


made good on its slogan. 
Gove of our modern public utility 
companies appear to be trying in 
a small way to copy the ambitious 
program of these mail order houses. 
Companies that were originally 
formed to sell gas and electricity now 
have merchandising stock that runs a 
wide gamut of manufactured appli- 
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ances. Furthermore, the appliance 
line sometimes constitutes only a mere 
incident in the array of articles offered 
for sale. One electric company, for 
instance, sells small steel kitchen cabi- 
nets; the only electric feature about 
them is a small light inside. More re- 
cently a gas company has been selling 
these cabinets without the light “as a 
helpful auxiliary to a cooking range.” 
Where will all such merchandising ac- 
tivity end? 

The solution may be found in the 
answers to two leading questions : 

First: Should a utility company 
undertake merchandising at all? 

Seconp: If a utility company does 
undertake to enter the merchandising 
field, how should it treat its merchan- 
dising accounts? 

The first question involves a man- 
agerial policy; possibly, also, it in- 
volves a principle of corporation law 
as laid down by the courts. 

The second question involves only 
the regulatory law as laid down by the 
state commissions. 


ust exactly where is the line drawn 
between a utility service and a 
nonutility service? Unless this impor- 
tant distinction is clearly understood, 
all consideration of the propriety or 
of the legality of merchandising by a 
utility company will be clouded with 
misinterpretations. 

The test is simple; it may be ex- 
pressed thus: 

A utility service is that which a 
public service company is obliged by 
law to render and which it cannot re- 
fuse to any member of the public who 
conducts himself properly and who is 
willing to pay the proper compensa- 
tion. 


Any other service is a nonutility 
service. 

Let us see, now, how the test works 
out. 

Can an electric company be com- 
pelled to sell hair curlers? Of course 
not! 

Can the state commission compel a 
street railway to give a man a ride on 
a child’s roller coaster which it oper- 
ates in an amusement park, and that 
it owns and maintains as a side line? 
Decidedly not! 

Can any one demand that a gas 
company sell him a waffle iron? Not 
if it did not want to do so. 

Such questions readily point out the 
difference between utility and nonutil- 
ity service. 

But the differences are not always 
so easy to determine. For instance: 

A utility company which manufac- 
tures artificial gas accumulates large 
quantities of coke after the gas has 
been withdrawn. The company can 
dispose of this coke in three ways; it 
can organize a retail department and 
sell it in opposition to local coal deal- 
ers at a nice profit ; it can sell it whole- 
sale to local dealers without further 
fuss and bother for a fair profit; or 
it can dump it into the river. 

Let us try out our test question on 
such a situation—remembering al- 
ways that the utility’s franchise re- 
quires it to sell gas and does not re- 
quire it to sell coke. 

Can the utility company be com- 
pelled to sell the coke (1) at wholesale 
prices? (2) At retail prices? Or (3) 
can it be compelled to sell coke at all? 

Here we have a much more difficult 
problem to solve than that furnished 
by the sale of appliances. And the 


difference lies here ; coke is a necessary 
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by-product—an inevitable incident to 
the operation of the utility company. 
Unfortunately, the decisions so far 
reported do not answer any of the 
three queries definitely, so we must 
proceed on legal theory. 
pease the state commission 
would not allow gas companies to 
waste the coke. We must remember 
that the more profit the company re- 
ceives from its coke, the lower the op- 
erating expenses will be and the lower 
the utility rates are likely to be. But 
as no gas company has yet attempted 
to throw its coke into the river, abso- 
lute authority on the point is lacking. 
The question as to whether or not 
the gas company should sell its resid- 
ual coke at wholesale or retail prices 
has been answered in a decision from 
the Illinois commission,’ which leaves 
the problem in the hands of the gas 
company itself. In effect, the Illinois 
board decided that a gas utility’s op- 
erating expenses could not be attacked 
as unreasonable just because it sold its 
coke residual at contract prices lower 
than open market prices. It is up to 
the utility itself, therefore, to decide 
whether it wants to compete with lo- 
cal fuel merchants by establishing its 
own retail department or whether it 
wants to codperate with them by dis- 


1Re Central Illinois Light Co. (1920) 


P.U.R.1921A, 688. 


q 


posing of its coke at wholesale prices 
to the independent dealer who bids the 
highest for it. Regulatory law per- 
mits the utility to do either. 

So we see that a different rule ap- 
plies to the sale of by-products than 
to the sale of ordinary articles of util- 
ity merchandise such as appliances. A 
utility will not be allowed to waste by- 
products, but it can dispose of them 
at its own reasonable discretion. The 
reason for the distinction is clear; a 
utility cannot avoid having by-prod- 
ucts, but it can avoid, if it so chooses, 
having a supply of appliance merchan- 


dise to sell. 
H’’ are by-products accounted for 
on the gas company’s books? 
Profits from the sale of coal, tar, gas- 
oline, and other necessary by-products 
must be used to reduce operating ex- 
penses,® for the simple reason that the 
coal they have come from was charged 
to operating expenses. Coke, tar, and 
similar by-products are a sort of sal- 
vage ; hence, it would be obviously un- 
fair to permit a utility to pocket the 
profits after it has charged off the cost 
of the original coal against the rate- 
payers. 
Of course, where the by-product 
business is almost as large or larger 
than the utility business itself, the 


mn Re Ukiah Gas Co. (Cal.) P.U.R.1919D, 


& 


“THERE does not appear to be much foundation to the argu- 
ment that a utility company is acting beyond its charter 
rights when it sells merchandise. 


Even if the company’s 


charter does not grant the privilege of selling appliances, 

there is no lawful reason why the utility could not demand 

that its charter be amended to include all the necessary 
powers to do so.” 
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commission will allocate profits and 
losses on the basis of the use made of 
the joint property by the utility and 
nonutility departments.? So much for 
by-products. 
HE abstract question as to wheth- 
er or not a utility company can do 
merchandising concerns corporation 
law. The answer depends upon the 
utility’s own charter. There has been 
a decision on this point by the supreme 
court of Pennsylvania—a decision 
which has received more publicity 
than it probably deserves.* That de- 
cision held that a utility’s charter 
which authorized it to sell electric 
service necessarily implied authority 
to sell appliances to use electricity. In 
other words, the court reasoned that a 
company could scarcely “sell service” 
if its business were confined to the sale 
of current delivered at the consumer’s 
end of a copper wire. It must have 
the power to sell articles to encourage 
and maintain the flow of consumption. 
Nevertheless, this decision only con- 
cerned that particular utility com- 
pany’s charter. There are probably 
not two electric companies’ charters 
that are worded alike, so we must rec- 
ognize that the force of the ruling is 
greatly limited. Another factor to be 
considered is that even if a utility’s 
charter does not permit it to sell mer- 
chandise, there is no law to prevent 
the company from having the charter 
amended so that the company could 
sell everything. Do not the mail or- 
der houses literally sell everything? 
Obviously, if one corporation can 


8 United Fuel Gas Co. v. Kentucky R. Com- 
mission, 278 U. S. 300, 73 L. ed. 390, P.U.R. 
1929A, 433. 

#Com. ex rel. Balbridge v. Philadelphia 
Electric Co. P.U.R.1929D, 335. 
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have such a sweeping charter so can 
another ; to draw the line on the utili- 
ties merely because they are utilities, 
would be discrimination in violation 
of the Federal Constitution. 
 & jasene analysis there does not ap- 
pear to be much foundation to 
this argument that a utility company 
is acting beyond its charter rights 
when it sells merchandise. Even if 
the company’s charter does not grant 
the privilege of selling appliances, 
there is no lawful reason why the util- 
ity could not demand that its charter 
be amended to include all the neces- 
sary powers to do so. 

But granting that the utility com- 
pany has the abstract legal right to 
merchandise, there have been objec- 
tions made against certain specific fea- 
tures of merchandising as actually 
practiced by some companies. These 
objections raise the point of alleged 
unfair competition.® 

Utility companies are required by 
all of the commissions to preserve a 
sharp and clear distinction between 
their utility and their nonutility serv- 
ices. They ca compelled to render 
the one service, while the rendering of 
the other service is optional. It fol- 
lows, therefore, that while a consum- 
er’s gas or electricity can be discon- 
nected for nonpayment of his bill for 
purely utility service, it cannot be cut 
off merely because the customer falls 
behind in his payments on a washing 

5 Eprtor’s Nore: It should be remembered, 
out of fairness to utilities generally, that Mr. 
Welch deals chiefly with exceptional cases 
which come before the regulatory tribunals 
because of some alleged abuse in merchandis- 
ing practice. The author does not intend to 
give the impression that the “test” cases are 
typical, or that the “wrong” practices men- 


tioned are by any means unanimously em- 
ployed. 
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The Nub of the Controversy Over 
“The Merchandising Problem”: 


“FIRST: 
take merchandising at all? 


“SECOND: If a utility company does under- 
take to enter the merchandising field, how 
should it treat its merchandising accounts? 

“The first question involves a managerial 
policy; possibly, also, it involves a principle of 
corporation laws as laid down by the courts. 

“The second question involves only the regu- 
latory law as laid down by the state commis- 


sions.” 


Should a utility company under- 








machine, or other appliances which 
are charged to him on the same bill. 

However, the courts and commis- 
sions have so far done nothing to pre- 
vent gas and electric companies from 
including the billing for appliance in- 
stallments on the bills that are sent to 
customers for regular gas and electric 
service. In fact, that is almost the uni- 
versal practice among utilities which 
sell merchandise. The gas bill and the 
electric bill are remarkably effective 
mediums of collection. It is true the 
utility may not stop service if the ap- 
pliance amount is not paid, but the 
average consumer does not know this; 
at least he is not sure about it. At 
any rate, the number of utility cus- 
tomers who come in the company’s of- 
fice to pay that part of the bill which 
is for utility service, and hold out the 
balance due on the appliance, is negli- 
gible. 

This practice of double billing gives 
the utility company a great advantage 
over the merchant. It almost elimi- 
nates the element of “bad debts” or 
“uncollectible accounts” which under 


71 


other circumstances and in other lines 
of installment business runs from 5 to 
20 per cent of gross business.® 
A advantage to the utility 

in billing appliances on the reg- 
ular gas or electric bill is the oppor- 
tunity it offers for making sales. 
During the terrific heat of last sum- 
mer, electric companies sent out cir- 
culars with their service bills adver- 
tising small but fairly efficient electric 
fans for $5. 

“Pay nothing down,” stated the cir- 
cular; “just sign the attached order 
blank and we will deliver it in twenty- 
four hours. You will hardly notice 
you are paying for it—your electric 
bill will just be $1 more for five 
months.” 

Fancy that ; absorbing a mere dollar 
in the electric bill each month! 

But it is this very efficient collection 
and advertising medium that has 





6 Eprtor’s Note: The author here refers 
to other businesses generally. A well man- 
aged electric appliance business, however, 
would not have more than 14 per cent loss 
for bad debts. 
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caused the independent dealers to com- 
plain. They say that the competition 
is unfair for four reasons. 

First of all, the merchants charge 
that the utilities are using public serv- 
ice credits and resources to finance in- 
stallment sales of appliances over 
longer payment periods than inde- 
pendent dealers can afford. 

Secondly, the merchants state that 
because the utility companies have 
greater resources, they can buy bigger 
lots of appliances at a considerable 
saving. 

Thirdly, they claim that the gas and 
electric bill is a collection medium that 
gives the utility company an unfair 
advantage over the small, independent 
merchant. 

And fourth, the merchants com- 
plain that the utilities use their author- 
ity to inspect installations to steal wir- 
ing or gas fitting jobs away from in- 
dependent contractors. Suppose, they 
say, a housewife wants more floor 
plugs. The electric utility requires no- 
tice and specification for all such sup- 
plemental wiring. The electricians’ 
associations claim that some utilities 
sometimes send their man to look into 
the customer’s proposed job of wiring 
and try to get the contract from the 
housewife. 

Whether these alleged abuses con- 
stitute unjust restraint of trade or un- 
fair competition remains to be seen. 
Opponents of utility merchandising 
have, at the present time, a complaint 
that raises most of these questions, on 
file with the Federal Trade Commis- 
sion. It would be unwise to speculate 
in advance as to the outcome. It 
seems, however, that so far as the pub- 
lic is concerned, if the utilities are able 
to sell appliances cheaper than private 


72 


dealers, the average customer is not 
likely to be impressed by the unfor- 
tunate position of the small dealer. 
He is more likely to say, ‘““Well, what 


of it?” 
N°? doubt some of the utility com- 
panies have taken advantage of 
their opportunities; no doubt they 
have at times abused them. But any 
corrective measures as must come at 
all, must come from the legislatures. 
There seems to be nothing that the 
courts can do about it. There is one 
thing that the commissions can do 
about it, however. The commissions 
will not permit the utilities to discrim- 
inate in approving of service installa- 
tions and appliances in favor of their 
own product as against a competitive 
product.” 

A case of this kind recently arose in 
Maryland, where an electric company 
exempted the wiring that was done by 
its own department from the opera- 
tion of one of its rules that required 
“notice, inspection, and approval” by 
the underwriters before the current 
could be turned on. The Maryland 
commission prohibited this practice as 
unfair and required the electric com- 
pany to observe the same rules with 
regard to its own wiring as it did with 
wiring done by private jobbers.® 


HERE are two types of hot water 
heaters operated by gas. One is 
the “reservoir” type, which is built 
like a thermos bottle and which uses a 
small amount of gas over long peri- 
ods; the other is the “instantaneous” 
7 Eprtor’s Note: It should be remembered 
that only a comparatively small portion of 
utilities do any wiring on customers’ prem- 
ises and such inspections are more likely to 
benefit independent contractors. 


8 Claggett v. Eastern Shore Gas & E. Co. 
P.U.R.1920C, 501. 
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type, which heats water as it is used by 
consuming a great amount of gas for 
just a few minutes. 

The gas companies have usually dis- 
couraged the instantaneous heater and 
encouraged the reservoir heater, in or- 
der to protect the demand capacity of 
their service mains. For if, in addi- 
tion to the “cooking load” which oc- 
curs every evening in the average city 
as dinner is being prepared, we all 
wash our hands before dinner at about 
the same time with water heated by in- 
stantaneous heaters, the streets of our 
cities would have to be torn up to put 
in larger mains to accommodate the 
terrific demand for a short period. It 
is obvious, therefore, that other fac- 
tors besides the mere question of sell- 
ing appliances must be taken into ac- 
count in the consideration of the mer- 
chandising problem. 

Of course, private dealers answer 
this argument by claiming that they 
are willing to codperate with utilities 
by pushing the sales of appliances 
which use long hour service, if the 
utilities will only let the dealers alone 
and get out of the merchandising field. 
And that brings us back to the ques- 
tion of business policy which falls out- 
side of the scope of this particular 
article, but which will be treated in 
articles to follow. 


N° let us consider how the mer- 
chandising operations of the 
utilities are carried in the utilities’ ac- 
count books. 


e 


Frequent claims have been made by 
those who are opposed to utility mer- 
chandising that the utility companies 
make the ratepayers pay for losses 
sustained from their merchandising 
activities. 

It is well known that the state has a 
right to restrict the earnings of a util- 
ity on its utility business. But the 
state has no right to restrict the earn- 
ings of a utility on its nonutility busi- 
ness. We have already seen that mer- 
chandising is not a utility business and 
it is obvious that the only way for the. 
state to restrict a utility’s return on 
utility business without also restrict- 
ing the return on its appliance business 
is to compel the utility to keep the rev- 
enues from the respective operations 
absolutely separate. 

This is the prevailing rule of law. 
It has been so decided in Idaho, IIli- 
nois, Missouri, Montana, Michigan, 
Nebraska, New Hampshire, North 
Dakota, Pennsylvania, Utah, Wash- 
ington, and West Virginia. And re- 
cently Wisconsin passed a statute 
specifically requiring such a proce- 
dure.® In addition to these states, 
where the law has been so established, 
it is probable that utilities in many 
other states in which the point has 
never been raised are following this 
weight of authority because they know 
what would probably happen if they 

® Epitor’s Note: Citations of decisions on 
this point are too voluminous for publication 
here. Citations of such decisions for any of 


the states mentioned, however, will be fur- 
nished on request. 


criminate in approving of service installations and appli- 


q “THE commissions will not permit the utilities to dis- 


ances in favor of their own product as against a competitive 
product.” 
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adopted any other course in the face 
of such overwhelming precedent. 

Therefore, the claim that ratepay- 
ers can ever be made to pay for losses 
suffered by utilities from unprofitable 
merchandising operations is generally 
untrue. Nevertheless, the fallacy is 
just as common and prevalent as the 
other archaic and exploded canard 
that persists in going the rounds to the 
effect that ratepayers have to pay a re- 
turn on the value of watered utility 
stock. 


. is very clear that if a utility is re- 

quired to keep revenue from mer- 
chandising apart from revenue for 
utility service, it will also be required, 
as a matter of justice, to keep the val- 
ue of its investment in merchandising 
stock apart from the value of its capi- 
tal investment devoted to utility serv- 
ice in estimating the fair value of the 
property for rate-making purposes. It 
is also clear that no expense on the 
part of the appliance business can be 
charged to operating expenses for util- 
ity operations. 

In other words, this rule that pro- 
vides for the segregation of utility ac- 
counts from merchandising accounts 
must be carried to its logical conclu- 
sion; revenues, expenses, and invest- 
ment in the appliance business must be 
kept separate from revenues, expens- 
es, and investment in the utility busi- 
ness. This point must be borne in 
mind clearly. 

Are there exceptions to this general 
rule? 

Yes. When we line up the decisions 
which do not accord with this main 
rule, we find that there are three 
schools of minority thought. 

The first school permits merchan- 


7+ 


dising operations to be included in 
utility accounts, “as to revenues, ex- 
penses, and investment,” purely for 
convenience in accounting. 

The second school allows losses 
sustained from merchandising opera- 
tions which were incurred in building 
up the utility business to be included in 
considering the “going concern value” 
of the utility for rate-making pur- 
poses. 

The third school permits utilities to 
charge such losses directly against 
utility operating expenses. 

The numerical strength of these 
three schools will be seen from the 
citations given in this article. 

Let us examine the opinions of the 
first school. 


} hy sometimes happens that a utility’s 
merchandising operations are so 
small that separate accounts for them 
are more trouble than they are worth. 
Sometimes utilities carry merchandise 
merely as a favor or service to patrons 
in communities where local rural 
stores will not or cannot handle an 
adequate variety of appliances. Util- 
ity managers in such a situation are 
likely to say: 

“Why can we not lump the whole 
business together with utility opera- 
tions? We are willing to include both 
revenues and expenses.” 

Commissions in California, Idaho, 
and Oregon have permitted this regu- 
larly. Commissions in Missouri, 
Montana, and Pennsylvania have per- 
mitted this on special occasions. But 
it is only an apparent departure from 
the general rule. It is a departure 
that is made only for mere con- 
venience in accounting. Certainly 
the spirit of this permission would 
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The Costs of Merchandising Cannot Be 
Charged to Operating Expense. 


we 


erty for rate-making purposes.” 


F a utility is required to keep revenue from 

merchandising apart from revenue for 
utility service, it will also be required, as a 
matter of justice, to keep the value of its invest- 
ment in merchandising stock apart from the 
value of its capital investment devoted to utility 
service in estimating the fair value of the prop- 








never allow wholesale losses from 
merchandising to be made up from 
regular utility revenues. Only so long 
as the amounts involved are inconse- 
quential is it permitted at all. We can 
see what is intended by the following 
quotation from a decision of the 
Montana Public Service Commission, 
allowing such treatment of merchan- 
dising accounts.” The opinion states: 


“As above indicated, the profit on 
merchandise has no part in determin- 
ing the reasonableness of rates for 
a utility product. However, in this 
case, there is no way of ascertaining 
from the record what amount of ex- 
penses incident to the operations of 
the merchandise sales department 
were charged to utility operating ex- 
penses, so the reported profit on mer- 
chandise will be treated as an operat- 
ing revenue.” 


Another passage from the Montana 
commission’s opinion in the same case 
is worth noting however. It states: 


“The $4,013 for ‘merchandise,’ in- 
cluded in the utility’s rate base, ur- 
der working capital, must be wholly 
eliminated from consideration. The 
commission has always regarded the 


10 Polson v. Public Utilities Consolidated 
Corp. P.U.R.1929E, 557. 
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merchandise sales department as not 
being a necessary adjunct of a util- 
ity’s service to the public. All ex- 
penses incurred in connection there- 
with as well as all revenues received 
therefrom are required, under our 
Uniform Classification of Accounts, 
to be treated as nonoperating ex- 
penses and revenues.” 


HIs procedure is all very well as 
long as the merchandising busi- 
ness is making money. Few ratepay- 
ers would complain against it. But 
suppose the merchandising business is 
a losing one? Such is the point pre- 
sented in our examination of our sec- 
ond minority school. 

So far this school seems to be cen- 
tered in the state of New York where 
both the state commission and the 
Federal district courts have included 
the value of merchandising property 
as affecting the rate base of the utili- 
ties involved. 

Let us assume, for purposes of il- 
lustration, that a utility, in attempting 
to stimulate consumption of gas and 
electricity, has sold appliances at such 
low prices that a deficit has occurred. 
Must the utility pay the loss entirely 
out of its own pocket or does it get 
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any credit in computing the value of 
its investment for rate making? 

Master Burlingame whose report 
on the value of the Brooklyn Gas 
Company was adopted by the Federal 
district court in New York was of the 
opinion that while the utility should 
not be permitted to charge this loss 
directly against operating expenses, it 
should be permitted to include it as 
part of the cost of building up its busi- 
ness in estimating the “going value” 
of its properties. Going value, it will 
be remembered, is an amount allowed 
in addition to pure physical value of 
utility properties in estimating the 
“rate base” (or property value upon 
which rates are to be computed) of a 
utility successfully functioning. 

Here is what Master Burlingame 
says: 

“T am not unmindful that the appli- 
ance business may not be subject to 
regulatory control. Use of gas, how- 
ever, without appliances, is impos- 
sible. The development of such busi- 
ness is necessarily important to a gas 
company in its gas sales. The cost of 
obtaining such business is a necessary 
incident to the conduct of the plain- 
tiff’s business. It is a cost that has its 
reflection in the going value of the 
plaintiff.” ™ 


It might be observed in passing that 
this decision of the Federal district 
court of New York does not appear to 
be in entire accord with a later deci- 
sion of the Federal district court in 
Idaho ® in which Judge Cushman spe- 
cifically held that the capital invested 





11 Brooklyn Borough Gas Co. v. Prender- 
gast (1926) 16 F. (2d) 615, P.U.R.1927A, 200, 
253. See also Customers v. Cohoes Power 
& Light Corp. P.U.R.1921D, 421. 

12 Tdaho Power Co. v. Thompson, 19 F. (2d) 
547, P.U.R.1927D, 388. See also Georgia R. 
& Power Co. v. Railroad Commission (U. S. 
Dist. Ct.) P.U.R.1925A, 546. 
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by a utility in the merchandising busi- 
ness was properly excluded from the 
rate base. So we apparently cannot 
put the Federal judiciary down as be- 
ing unanimously in the class of Master 
Burlingame. 

Now we come to the third, which is 
the most radical school. 


7 school number two, this third 
school of thought seems to cen- 
ter in one state—Kansas. A decision 
of the supreme court of Kansas arose 
in connection with the rates of the 
Wichita Gas Company. The story of 
what Henry L. Doherty did to the 
Wichita Gas Company is too well 
known to repeat. When he took over 
the company in 1925 it was dying on 
its feet. He saw that if anything 
could save it, there would have to be 
some way of increasing the per cus- 
tomer consumption. The company 
had enough customers numerically, 
but the customers individually did not 
use enough gas. 

The obvious way to make custom- 
ers use gas is to sell them appliances 
with which to use it. The Doherty or- 
ganization put on a merchandising 
campaign in Wichita that placed so 
many gas appliances in circulation that 
the per customer revenue was in- 
creased 20 per cent in two years. 
Since then the company has continued 
to come back and is now apparently in 
fine shape. 

To sell these appliances, however, 
the prices had to be made attractive. 
They were frequently sold at cost and 
sometimes at less than cost in order 
to get them circulated. Naturally, 
this campaign ran into the “red” —the 
total deficit was $66,000. In fixing 
rates for the Wichita Company, the 
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“THE state has a right to restrict the earnings of a utility 
q on its utility business. But the state has no right to restrict 

the earnings of a utility on its nonutility business. 

It is obvious that the only way for the state to restrict a 

utility’s return on utility business without also restricting 

the return on its appliance busimess is to compel the utility 

to keep the revenues from the respective operations abso- 


lutely separate. 


The claim that ratepayers can ever 


be made to pay for losses suffered by utilities from unprofit- 
able merchandising operations is generally untrue.” 


e 


Kansas commission refused to allow 
this expense as an operating charge to 
be paid for by the ratepayers. The su- 
preme court reversed the commission 
and held that the stimulation of busi- 
ness by the company in this manner 
was a proper, necessary, and reason- 
able expenditure for the benefit of all 
the customers of the utility since it 
meant the financial security of the 
service. As such it was included in 
operating expenses.” 

This seems to be the only case in 
which a court has gone so far. It 
would be interesting to know just how 
far a utility might go in stimulating 
business under the rule adopted in the 
Wichita Gas Case. If it could sell gas 
ranges at less than cost to stimulate 
consumption, why could it not give 
away frying pans to promote cook- 
ing? And if it could give away fry- 
ing pans, why not beefsteak to put in 
the pans? Some day some court or 
commission will have to draw a defi- 
nite line on just what kind of mer- 
chandising losses a utility can charge 
against operating expenses for “‘stim- 
ulating of consumption.” As yet, 
however, the Wichita Case seems to 





18 Wichita Gas Co. v. Public Service Com- 
mission, 126 Kan. 220, P.U.R.1928D, 124, 268 


Pac. 111. 
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stand in eloquent isolation. It may, 
in future years, gather strength. 


geet of merchandising 
claim that if the utilities will 
stay out of the field, they—the pri- 
vate dealers—will pledge themselves 
to push the sale of appliances for ail 
that it is worth. They say there is 
no need for appliances to be sold for 
cost or less than cost, especially when 
such cost must be made up either by 
the utility’s ratepayers, or by its share- 
holders. They say the difference be- 
tween a cost price and a fair profit is 
so small that the average buyer will 
never allow it to stand between her 
and a new vacuum cleaner or radio 
receiver provided it cannot be ob- 
tained cheaper from other sources. 
They say that the utilities’ plea that 
sacrifice sales are necessary to get the 
appliances circulated is thus unsound. 
But here again we approach the ques- 
tion of business policy, which is not 
the purpose of this article to discuss. 


‘oe is one legal point about 
merchandising that involves the 


specific matter of lamp renewals. 
Some electric companies (such as the 
Insull group) have long held to the 
practice of furnishing and renewing 








bulbs or lamps free as part of certain 
classes of commercial rates. Of 
course, the lamps really are not free; 
the real fact is that that particular 
rate is specifically designed to cover 
the expense of lamp renewals. 

Some months ago an industrial con- 
sumer who operates about 200 retail 
grocery stores in Chicago complained 
to the Illinois commission against the 
inclusion of this cost of lamp re- 
newals in its rate. The customer said 
it ought to be able to buy its own 
lamps if it wanted to do so, and that 
the company should deduct the cost of 
this service from its rate. 

The Illinois commission sustained 
the utility company. It pointed out 
that the rate included only the use of 
the lamps, just as telephone service 
included only the use of the telephone 
instrument. 

Here, then, is our distinction. The 
utility was not selling merchandising 
as part of the rate. On the contrary, 
the bulbs remained at all times prop- 
erty of the utility. If there had been 
a sale of the lamps, they would neces- 
sarily have had to become the prop- 
erty of the consumer. 

The commission observed that the 
Commonwealth Edison (which was 
the utility company in this case) was 
probably the largest single purchaser 
of lamps in the world; it obtained a 
discount of approximately 40 per cent 
from the standard list price. In dis- 
missing the complaint, the commniission 
ruled that the consumer had no right 
to an option to refuse the lamp serv- 
ice, nor to a reduction of rates that 
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would allow for the claimed differ- 
ence. 

It is well, however, to think of this 
Chicago lamp case not as a merchan- 
dising proposition, but rather as a 
ruling on a special rate for a form of 
service peculiar to electric companies. 
There is no doubt but that the com- 
mission would draw the line on any 
current-consuming device other than 
an incandescent lamp which the util- 
ity would try to include in its rate. 


W: have seen, then, that there is 
a difference between the mer- 
chandising of appliances and the mer- 
chandising of by-products. We have 
seen that accounts for merchandising 
activities, by the great weight of au- 
thority, are not figured in with ac- 
counts for regular utility operations, 
but are required to be accounted for 
separately as to revenues, expenses, 
and investment. 

One should not receive the impres- 
sion from reading this article that 
most utility merchandising is trans- 
acted at a loss. On the contrary the 
vast majority of such operations are 
not only self-sustaining but comfort- 
ably profitable. We do not hear about 
profitable merchandising by utilities 
because it is usually only when there is 
a deficit that the question is raised. 

But let us not forget that this entire 
article treats only of the legal aspects 
of utility merchandising and has noth- 
ing whatever to say about the pro- 
priety of such operations. 

That is a question that each utility 
company must answer for itself. 


The next article in this series will treat of the relations between 

the public utility corporation and the local merchant—and the 

effect of this relationship upon the customer and the rates he 
pays for service. 
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High Rates for Excluding “Undesirables” 


A to a newspaper report, a 
social problem of some interest 
has arisen in one community by a pro- 
posed increase of commutation fares on 
one of our great railroads. 

Citizens of a suburban community 
near New York city recently met to 
consider whether they should be for or 
against higher fares. It is not usual to 
find citizens’ organizations in favor of 
increases in rates, but a different view 
was taken in this case. One of the 
speakers, indeed, expressed an idea 
quite novel in the history of regulatory 
problems. He said: 

“This section is gradually assimilating a 
class of people who are, to my mind, far 
from being desirable, and it is my conten- 
tion that if a higher railroad fare would 
keep this element from settling here, it 
would be well worth the extra fare.” 


The term “undesirable element” is, of 
course, one of relativity. It means dif- 
ferent things to different persons. Then 
again a man may be desirable for one 
purpose and not for another. He may 
be cultivated as a customer and frowned 
upon as a neighbor. Without knowing 
the character of the desirable element 
of this particular community it is im- 
possible to tell just what the “unde- 
sirable element” consists of; but since 
it is assumed that it could be gotten 
rid of by higher fares it would seem 
that the distinction is social, with abil- 


ity to pay as the mark of recognition. 
If we are right about this, the case 
is what lawyers call one of first im- 
pression. We have heard of lack of 
ability to pay as a reason for low rates, 
but never of taking advantage of lack 
of ability to pay railroad rates as a 
means of excluding an “undesirable ele- 
ment” from a community. The Su- 
preme Court of the United States has 
never passed upon the legal aspects of 
the latter question; neither, so far as 
we know, has any Federal or state com- 
mission been called upon to consider it. 
There appears to be some objection, 
however, to the exclusion of the “un- 
desirable element” by the high rate 
route. It was pointed out by one of 
the members of the citizens association 
of this community: 
“that though a higher rate might possibly 
keep out this element (the undesirable ele- 
ment) it had been shown in other parts of 
the state that when the rates were ad- 
vanced by railroads, property values de- 
creased.” 


Query: Is it better to have higher 
real estate values plus an undesirable 
element in the community, or lower 
values with undesirables excluded? 

Somehow there always seems to be a 
fly in the ointment. 

This we presume is another illustra- 
tion of the irrepressible conflict between 
“human rights” and “property rights.” 


Torey C Grrr 
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The Involuntary Investor— 
by Government Edict 


A business man looks over a report of a utility 
corporation in which he owns an interest but which 
issues no securities. 


By FRANK M. 


, \HE status of involuntary in- 
vestor, like greatness, may be 
acquired or it may be thrust 

upon one. 

The true investor, lured into the 
primrose path of easy profits, looks 
ruefully at some of the stocks he 
bought in the fall of 1929 and likes 
to feel that he had his condition forced 
upon him, but his better judgment 
tells him that he alone was respon- 
sible for his acts and that his only 
hope is for a new. flock of lambs on 
whom he can unload some of his hold- 
ings. 

But there is a much larger number 
of involuntary investors in the land 
who have become partners in an enter- 
prise whose shares they never would 
have bought had they been permitted 
a voice in the decision. Indeed, many 
of them are unaware that they come 
within the category of shareholders, 
since they hold no certificates of stock 
and are not on the mailing list for the 
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annual reports. The money for their 
participation was obtained from them 
by the more or less painless operations 
of the income tax and other levies of 
the Federal Government, while the 
dividends, if any, would be paid in the 
same impersonal way. 

The concern referred to is the In- 
land Waterways Corporation, whose 
annual report for the calendar year 
1929 has inspired its chairman and 
executive, Major General T. Q. Ash- 
burn, to write a magazine article cit- 
ing its achievements as proof of the 
ability of the government to engage in 
business successfully. 


HIs joins the issue squarely on 

the subject of government owner- 
ship and operation of transportation 
facilities and comes as a ray of hope 
to its advocates, whose temperature 
had been reduced considerably by the 
memory of the Railroad Administra- 
tion and the Shipping Board in recent 
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years. Since General Ashburn’s po- 
sition is based upon the results ob- 
tained by the corporation, it will be 
interesting to study its latest report 
in detail. 

The Inland Waterways Corpora- 
tion, whose outstanding capital stock 
of $9,000,000 is owned by the govern- 
ment of the United States, trans- 
ported 2,114,470 tons of various com- 
modities during 1929, for which it 
received a total operating revenue of 
$6,789,463. As of December 31, 
1929, it owned real property and 
equipment valued, less depreciation, at 
$18,178,331, on which it pays a neg- 
ligible amount of taxes. At the same 
time it had $2,200,462 in cash, to- 
gether with $828,167 in long-term 
loans and bills receivable, while its 
balance sheet shows that it had no 
bonds outstanding and that its net 
worth was $20,887,511. 

So far it looks fine and we begin 
to think that a paternal government 
has let us in on a good thing, but we 
are a bit cautious and look for further 
information before growing too en- 
thusiastic. 


ee the twenty-seven pages 
of text preceding the financial 
reports, we find that the average net 
income for the years 1925 to 1929, 
inclusive, has been $81,892. 

This indicates a return of just 
under one-half of one per cent on the 
average investment during that 
period ; small enough to get by under 
the Volstead Act, but nothing to cause 
elation from a financial viewpoint, al- 
though seeming to show that they 
were keeping out of the red. In our 
innocence we assume that this means 
a profit and loss surplus for the period, 
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which covers the operating life of the 
concern. 

At the same time there is a dis- 
quieting note in the associated state- 
ment that “There should be no con- 
cern because the government barge 
line did not carry as much in 1929 as 
in 1928,” which prefaces the further 
statement: “The total tonnage car- 
ried by all our facilities in 1928 
amounted to 2,245,840 tons; in 1929 
to 2,114,470, a difference of 131,370.” 

Not so good, indicating a reduction 
of 6 per cent in tonnage during a year 
in which the business of the country 
was at its peak. 

Finally, at the end of the text, 
which is devoted largely to arguments 
to controvert the “propaganda” of the 
opponents of the government’s water- 
ways policy—the ages-old difference 
between orthodoxy, which is my doxy, 
and heterodoxy, which is the other 
fellow’s—we come to the nub of the 
joke in the report of the secretary- 
treasurer, showing a net loss of 
$354,048 for the year, despite dona- 
tions of $20,996 from other govern- 
ment departments. The text closes 
with the following paragraph: 

“This office has been advised by the 

comptroller of the corporation that the 

total saving to the public on tonnage trans- 


ported. by the Mississippi-Warrior service 
during 1929 amounted to $2,600,000.” 


I* this statement is true in all re- 
spects—and it seems open to doubt 
when all the elements are taken into 
consideration—it will be comforting 
to those shareholders who feel that 
philanthropy may offset the failure to 
meet the prime requisite of any con- 
cern engaged in commercial transac- 
tions, which is to earn a fair return 
on the value of the property owned 








and used. That charity instead of 
sound business principles may be the 
controlling motive in its policy is 
further suggested by the altruistic 
statement on page 3: 

“We may lose more and more freight as 
private competition increases, but if the 
time should come that the government 
barges ride high and dry on the rivers, 
with empty holds, and their crews look at 
privately owned tows pushing through the 
stream, laden until their decks are awash, 
then the government’s final success in busi- 
ness will be written when it is driven out 
of business. We can sell our towboats and 
barges for a song and rest on our laurels, 
because we will have rehabilitated water 
transportation.” 

When, as, and if the happy time 
arrives that private enterprise em- 
barks so successfully on our rivers, it 
occurs to some of the hard-headed 
shareholders that the government 
should be able to dispose of its equip- 
ment at a figure that would save it 
from a substantial loss. Those of us 
who enjoy the opera sometimes wish 
that the scale of prices necessary to 
secure the best vocalists might be 
lower, but we don’t realize how for- 
tunate we are that they are not based 
on the government’s idea of the value 
of a song. 


N the report, the chairman lists the 
objections advanced by the op- 
ponents of the government’s water- 
ways policy with the thinly-veiled in- 
timation that these are fathered by 
special industries or movements. It 
is fair to say that special interests will 
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be found on both sides of this contro- 
versy, just as there will be found 
many impartial citizens with widely 
differing views of the subject. The 
objections are important and their 
validity or fallacy may well be used 
as a measure of the soundness of that 
policy. 

These objections are subjoined; fol- 
lowing each will be found the argu- 
ments of the chairman in reply, in 
quotation marks, together with the 
views of an involuntary investor in 
the enterprise, who has no special in- 
terest to serve and who believes that 
the entrance of the government into 
the field of commercial competition 
with its citizens is opposed to the 
principles on which our nation was 
founded. 


[, That we have spent hundreds of 

millions of dollars in creating 
navigable streams, in a vain hope that 
cheaper transportation will result from 
their utilization, and such expendi- 
tures should cease. 


“It is true that we have spent hundreds 
of millions of dollars to create navigable 
streams, but it was not true that it was in 
a vain hope that cheaper transportation will 
result from their utilization, nor is it true 
that such expenditures should cease. 

“We have hundreds of millions of dol- 
lars invested in creating navigable water- 
ways, and we are continually appropriating 
many more, in the hope that cheaper trans- 
portation will result therefrom, but perhaps 
this hope is a vain one. 

“What are we going to do, abandon a 
project ‘in which so many millions have 
been invested, charge it to profit and loss 
as a ghastly failure, or are we to continue 


7 


“We have hundreds of millions of dollars invested in 
creating navigable waterways, and we are continually 
appropriating many more, in the hope that cheaper trans- 
portation will result therefrom.” 

—Mayor GENERAL T. Q. ASHBURN 
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appropriations with the same _ results? 
Would it not be wise to create a demon- 
strative, pioneering agency, furnish it with 
sufficient funds to carry out an experiment 
on our rivers, and then judge our future 
expenditures by the success or failure of 
such an agency?” 

The profit and loss deficit of 
$489,749 which the corporation has 
accumulated during its five years of 
operation, despite the fact that no 
charge is made on the invested capital 
and that it is relieved of all but an 
extremely small amount of taxes, 
would seem a sufficient demonstra- 
tion that river transportation cannot 
be made attractive to private capital 
except in certain isolated cases. This 
view is strengthened by the facts here- 
tofore cited that during 1929, a year 
of almost unprecedented industrial ac- 
tivities, tonnage handled was less than 
in the preceding year and a net loss 
of $354,048 was incurred. 


2, That if we carry through to 
completion those projects of 
making streams which will be of ad- 
mitted value navigable, there will re- 
sult an enormous waste in creating 
other navigable streams of no value. 
“Such a contingency might occur, so 
long as we have the form of government 
under which we exist, so long as we have 
local representation in our National Con- 
gress. To abandon a national project, how- 
ever, because there may be tacked on it, 
through politics, some worthless project, 
is to doubt the wisdom of our form of 
government.” 

Aside from the deeply-rooted con- 
viction of many of our thoughtful 
citizens that the government should 
engage in commercial pursuits in com- 
petition with its people only in the 
gravest of emergencies and that its 
function in business should be con- 
fined to insuring fair play between the 
producer, the carrier, and the con- 
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sumer, this objection, whose validity 
is recognized by the chairman, is per- 
haps the most important of those ad- 
vanced. It is just this that has demon- 
strated, over and over again, the fail- 
ure of our form of government in the 
field of commerce. This defect could 
be overcome by changing our system 
of representation, but the difficulties 
attending such a solution are obvious. 


That the utilization of such 

streams will result in loss of 
revenue to the railroads, and thus 
vitally injure our great national trans- 
portation system. 

“The charge that the utilization of such 
streams will result in loss of revenue to 
the railroads, to their vital injury, cannot 
be sustained by facts. Statistics prepared 
by the Chamber of Commerce of St. Louis 
have shown that far from hurting the rail- 
roads, the waterways competition has re- 
sulted in a more consistent gain of freight 
and revenue for that group of railroads 
most intimately in competition with the 
barge line than for any corresponding 
group in the United States.” 

If the operation of the barge line 
has created new traffic—traffic which 
formerly did not move by rail—and 
if the railroads as a whole have 
shared in this new business to such an 
extent as to increase their earnings, 
then the chairman’s contention that 
the waterways are an aid to the rail- 
roads is sound. However, the classi- 
fied statement of tonnage handled 
shows that the commodities forming 
the great bulk of the tonnage were 
such as would probably have moved in 
equal volume if the barge line had not 
been operated. 

Thus, on the lower Mississippi di- 
vision, which carried 1,292,876 tons, 
or 78 per cent of the shipments on the 
water lines of the corporation in 1929, 
thirteen groups of standard commod- 
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Stockholders in a Corporation that 
Issues No Stock 


number of involuntary in- 


ce” I ‘HERE are a 
vestors in the land who have become partners in 
an enterprise whose shares they never would have bought 


had they been permitted a voice in the decision. 


Indeed, 


many of them are unaware that they come within the 
category of shareholders, since they hold no certificates of 
stock and are not on the mailing list for the annual reports. 
The money for their participation was obtained from them 
by the more or less painless operations of the income tax 
and other levies of the Federal Government. a 
The concern referred to is the Inland Waterways Cor- 


poration.” 





ities furnished 90 per cent of the 
business and more than half of this 
consisted of the products of three 
basic industries. Sugar and syrup 
accounted for 408,240 tons (31.6 per 
cent) ; grain including rice, for 173,- 
600 tons (13.4 per cent) and prod- 
ucts of mines for 149,337 tons (11.5 
per cent). 

The statistics prepared by the 
Chamber of Commerce of St. Louis, 
showing that the barge-line compe- 
tition has aided the railroads, are im- 
portant, if true, but a careful analysis 
would be necessary to determine 
whether this increase was owing to 
this competition or in spite of it. It 
would be uncharitable to recall the old 
saying as to “lies, dammed lies, and 
statistics,’ but, as General Ashburn 
truly intimates, arguments advanced 
by special interests should be scruti- 
nized closely. 

4. That the railroads are being 

unjustly taxed to create a form 
of transportation calculated to vitally 
injure them. 





“The charge that the railroads are be- 
ing unjustly taxed appeals to the average 
man as having some merit, because he has 
not studied the question. We are shown 
that they are not hurt, but shall leave to 
Wilbur La Roe, Jr., counsel for the Asso- 
ciated Industries of New York state, a 
refutation of the charge that they are being 
unjustly taxed. He says: 

“*All property within the state is taxed 
and the railroads are no exception to the 
general rule. The state not only has the 
right to tax property within its borders but 
it has the right to spend the money so col- 
lected in the improvement of highways, or 
any other legitimate purpose. The sugges- 
tion that the state should not spend any 
money for the upkeep of the canal simply 
because some of the taxes are collected 
from the railroads is hardly to be taken 
seriously. By the same token the railroads 
might complain because some of the money 
is spent to build good roads. . 
street-car company might complain because 
some of the tax money is spent to im- 
prove pavements | , over which taxicabs 
operate. 


No good citizen questions the power 
of the state to tax property within its 
borders or to spend the income for 
any legitimate purpose within the 
limits imposed by a_ well-balanced 
budget based on reasonable require- 
ments. It may be doubted, however, 
if the expenditures for the construc- 
tion of the New York barge canal 
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and the expenditures which continue thereon, the only result would be to destroy 
their value by raising the cost of trans- 


to be made to meet the deficits of its portation via water so high that no car- 


i s legitimate rier could operate and the policy of Con- 
receipts can be classed as leg crane ensaliles aula 


purposes of the state, since it was _ “In so far as exemption from taxation 
built and is maintained only to pro- is concerned, what have we to tax? We 

; operate floating equipment over 2,500 miles 
vide cheap rates at the expense of the of river and own little taxable property. 
taxpayers. In the case where we own taxable prop- 


T f the b tte thet erty, as the Warrior River Terminal Com- 
he case of the barge canal is ba pany, in Alabama, we pay state taxes. 


enough, but when the railroads, in “The impression has been created that 
Bie hei “ ° cities have built terminals and that this 
addition to being taxed for its sup- corporation gets their use free. On the 
port, are called on for further taxes contrary, ag A pe nn — = : 
° ° . contract, as 1 as one wi e Ci ce) 
to establish competing lines of trans- Memphis, for the use of their terminal suf- 
portation on our rivers into which ficient to pay interest on the investment, 
ae a f iain ol diltee of taxes, depreciation, etc., or it pays wharf- 
RGTEGS OF HUNIONS OF COuBrS | age and tonnage charges sufficient to 
other taxes have been dumped with amortize the investment. . . The 
‘ eueesie tere, it 6 nat eateries corporation has issued no bonds, has no 
o economic return, rp obligations for borrowed money, and its 
ing that they, like many other invol- net income is available for dividends on 
untary investors, wonder if it will  ¢tock, owned by the taxpayers. 
ry e ad “Congress, advancing to each state large 
ever cease. sums of money for investment in public 


roads, ~~ not charge egg Mh this 
money. It gives it to them ause a 
5- That the Inland Waterways great public service is thereby performed.” 


Corporation is governmentally 
and locally subsidized and exists only 
through congressional appropriations. 


Either the corporation is govern- 
mentally subsidized or its reports are 
in error, for its balance sheet as of 

“The charge . . . is contrary to December 31, 1929, shows “Invest- 
as in 1924, appropriated $5,000,- ents of the United States of Amer- 


000 to buy capital stock in the corporation. ica” as follows: 
Since that time it has appropriated no 
money for operating expenses. Organized Assets transferred by Public 185, 


in the latter part of 1924, the net income Sixty-eighth Congress ........ $11,958,283 
for 1925-29, inclusive, has averaged $81,892 Capital stock issued ............. 9,000,000 
per annum. In 1923 the capital stock was Donations from other government 

increased by $10,000,000 to increase equip- Ee 418,977 
ment and to finance extensions, making a ccna 


total capitalization of $15,000,000. Of this Total investments of the United 


appropriation to buy stock $6,000,000 re- A EAE Re OO Si $21,377,260 
mains in the Treasury of = United States. i 
On December 31, 1929, there was on hand If the money for these investments 


approximately $2,200,000 in cash and other ’ ° 
irae eee approximately $18,000,000. was not taken from the public funds 


‘ Fg won hundreds of ens of dollars contributed by the taxpayers, it must 
ave n spent in making streams navi- 

gable is absolutely no reason why the up- have been brought by Santa Claus, 
keep of these rivers should be charged to as has been suggested by the Railway 


this corporation or any other corporation . : : 
coonuiiug on @uce water ‘Vata of wane.’ Age, since there is no record of any 


Whether this or any other corporation other philanthropist having been the 


operated or not, the charges would still be donor 

there, and no benefits can be derived from or. 

them unless they are utilized. They were “= 

created as free right of ways for the peo- N addition to the concrete sub- 
ple, in order that cheap transportation might sidies shown, we must consider 


be made available, and if the cost of their oe a 
upkeep be charged to the few operators the invisible—though no less real and 
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much more substantial—subsidy of 
the cost of maintaining these water 
right of ways. The chairman in- 
dulges in queer economics when he 
says in one breath that “They were 
created as free right of ways for the 
people in order that cheap transpor- 
tation might be made available,” and 
in the next that “If the cost of their 
upkeep be charged to the few opera- 
tors thereon, the result would be to 
destroy their value, by raising the cost 
of transportation via water so high 
that no carrier could operate.” 


HERE is much loose thinking as 

to the functions of a representa- 
tive government such as ours. The 
thought of the founders of our nation 
was to form an organization to ad- 
minister matters of a national char- 
acter and to act as the collector and 
custodian of the funds necessary for 
such administration. Since then, 
many have come to regard the gov- 
ernment as a more or less benevolent 
despot who is under no obligation to 
expend wisely the funds secured from 
his subjects, and the aid he may ex- 
tend to the states as “gifts.” The 
same trend of thought sees no in- 
congruity in the failure to charge in- 
terest on money invested by the gov- 
ernment in commercial ventures, even 
though it has billions of dollars in 
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bonds outstanding, for which the peo- 
ple are taxed to meet the interest. 

As for taxes, the report shows rail- 
way tax accruals of $6,126 on the 
Warrior River Terminal Company 
and water-line tax accruals of $24, a 
total of $6,150 on property worth 
$18,000,000, of which about $2,000,- 
000 is in terminal property. The 
chairman asks, ‘“‘What have we to 
tax?” He’d be surprised at the 
answer if the corporation were a pri- 
vate concern. 

It is not clear from the statement 
of operating expenses that the wharf- 
age and tonnage paid for the use of 
city-owned terminals are sufficient to 
amortize the investments. The chair- 
man cites ten such terminals on the 
Mississippi, built at a cost of ap- 
proximately $5,700,000, not includ- 
ing the terminals at New Orleans, 
which are used largely by ocean-going 
vessels. The statements of operating 
expenses of the upper and lower 
Mississippi divisions show $127,813 
charged to dockage and wharfage, or 
2.24 per cent of the cost of the facili- 
ties referred to. Since the annual re- 
quirements for interest, maintenance, 
and depreciation for this kind of 
property could not be less than 8 or 
10 per cent, while the charges paid 
by the corporation must provide a 
large proportion of their income, there 


e 


railroads, in addition to being taxed for its support, are 


q “THe case of the barge canal is bad enough, but when the 


called on for further taxes to establish competing lines 
of transportation on our rivers into which hundreds of mil- 
lions of dollars of other taxes have been dumped with no 
economic return, it is not surprising that they, like many 
other involuntary investors, wonder if tt will ever cease.” 
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seems small likelihood that these cit- 
ies, as a whole, will come out even 
on their investments. 


6 That this corporation has a sys- 
¢ tem of accounting which no one 
can understand and that its reports do 
not give the facts to the public. 

“The charge is almost too absurd to 
answer. 

“The accounts are rendered annually to 
the Interstate Commerce Commission and 
published annually in accordance with the 
regulations and on a form prescribed by 
the Interstate Commerce Commission. 

“Every penny in our possession is ac- 
counted for, every expenditure noted, 
charges for depreciation, repairs, new 
equipment, etc., all are covered.” 

The accounts present a wealth of 
information as to the finances and 
operations of the corporation and in 
default of proof as to their inaccuracy 
may be accepted as correct. It may 
be too much to say that no one can 
understand them, but they surely can- 
not be understood easily by anyone 
not thoroughly familiar with financial 
reports, and the form in which they 
are presented is “a mess.” It is in- 
comprehensible why the Interstate 
Commerce Commission, which has 
prescribed an easily understood form 
of balance sheet for the railroads, 
should not have insisted on a similar 
form for the Inland Waterways Cor- 
poration. 


7° That the results of the opera- 

tions of the corporation should 
not be judged from the business or- 
ganization created in 1924, but should 
have hung around its neck the cost 
of a war-time creation and its suc- 
cessor. 


“The results of the corporation should 
be judged from the time it began to func- 
tion as a legitimate business organization 
and not be handicapped by a lot of war- 
time expenditures, or operations under a 
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system which has been shown foredoomed 
to failure. It is no fairer to try to make 
the public believe that the figures relative 
to operations should include the period 
antedating the existence of the corporation, 
than to try to make them believe that any 
agency which is now successful, but which 
had previously failed, should be forever 
doomed because it had failed to make a 
huge success while in its swaddling 
clothes.” 





The foregoing is a reasonable state- 
ment with which no fair-minded per- 
son can find fault. However, in con- 
sidering the probability of success or 
failure of any business concern, it 
must be remembered that there are 
two factors contributing to the result : 
one, the nature of the business, and 
the other, the executive and operating 
personnel. 

Poor management may wreck a 
business whose underlying principles 
are sound, but good management, 
while it may delay, can never prevent 
the ultimate failure of a business 
founded on an economic fallacy. 
The writer has no reason to believe 
that the property of the corporation 
is operated inefficiently, but the causes 
of the failure of river transportation 
lie deeper than faulty operation or 
discrimination in railroad rates. The 
latter was done away with years be- 
fore the corporation began to func- 
tion, but in spite of this and of the 
vast sums spent on the rivers, traffic 
on them declined steadily except in the 
case of a few special commodities. 


8 That the government has been 
¢ in business long enough to dem- 
onstrate that the Inland Waterways 
Corporation is a failure, or if it is a 
success that the government should 
get out of business anyhow. 

“The corporation has been in business 


less than six years. It has changed a mil- 
lion dollar annual loss into a net income 





PUBLIC UTILITIES FORTNIGHTLY 


of nearly $82,000 annually in that time. 
Can anyone point to a_ transportation 
agency of comparable size that has achieved 
so much success in so short a time, and 
created a new economic agency at such 
relatively low cost. When and how the 
government can and should get out of busi- 
ness has been hitherto discussed.” 
The writer is unable to recognize 
a new economic agency in the corpora- 
tion or to find anything remarkable 
in its financial history. Here is a 
transportation venture, subsidized by 
the government and placed in opera- 
tion to compete in established traffic 
by cutting rates, which it is enabled 
to do by being relieved of paying in- 
terest on the money invested or more 
than a nominal amount of taxes. Yet, 
with these advantages, the net result 
of five years’ operation is a profit and 
loss deficit of $489,749, while it has 
received donations of $418,977 from 
other government departments during 
the same period. From the stand- 
point of the corporation, this repre- 
sents a loss of $489,749; from the 
standpoint of one who has the dual 
role of shareholder and taxpayer, it 
is a loss of almost a million dollars. 


Q. That the corporation benefits, 

by its operations, only those 
communities on streams it navigates 
and is a menace to the interior. 


IO, !t is insinuated that the farm- 
ers have derived no benefit 

from the millions of dollars spent in 

deepening inland waterways. 

Since these objections are correlated 
with others which have been discussed 
it is needless to treat them at greater 
length, further than to examine the 
statement that the saving to the pub- 
lic on tonnage transported by the cor- 
poration during 1929 amounted to 
$2,600,000. It would be interesting 
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to see the details of this computation, 
but in their absence it may be assumed 
that it represents the difference be- 
tween the freight charges assessed by 
the corporation and what the charges 
would have been on the same com- 
modities if shipped by rail. If this 
assumption is correct, the cost of mak- 
ing the saving must be taken into ac- 
count. This includes interest on the 
investment, donations from other gov- 
ernment departments, the net loss for 
the year, and taxes which would have 
been paid if the property were owned 
and operated by a private concern, 
as well as a pro-rata share of the cost 
of river upkeep. Considering only the 
definite elements, we have the follow- 
ing deductions : 


Interest on value of property (4 


per cent of $20,065,343) ........ $802,614 
Net loss of the corporation for the 

DE eed aaires « apecusseaae 354,048 
Donations from other government 

III 6 ciceiccucsacsescenine 20,996 
Ps tacanieosemtiesataxadaee ened $1,177,658 


Thus nearly half of the alleged sav- 
ing has melted away, while the other 
costs would more than offset the re- 
mainder. 


oO a greater extent than ever be- 

fore, the investor is making a 
critical study of an industry prior to 
risking his money in it. In doing 
this, he considers the past perform- 
ance, the present status and the pros- 
pects of the industry as a whole as 
well as of the sponsors of particular 
concerns. He will find no lack of 
data on river transportation. 

In the early history of our country 
the Mississippi river played a most 
important part in linking the interior 
with the outside world. With the ad- 
vent of steam navigation more than 
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a century ago its economic value in- 
creased until it was thought that it 
would always be the main artery of 
commerce of the vast region it tra- 
verses. Illustrating this, it is inter- 
esting to recall that one of the earliest 
railroads west of the Allegheny moun- 
tains was built from Bayou Sara, 
Louisiana, northerly into Mississippi 
solely to afford access to and from the 
river. 

As the railroads were extended into 
the Mississippi valley, river traffic 
declined from a variety of causes, 
some of which could have been over- 
come by proper management, but the 
most serious were inherent in the 
vagaries of the stream. The decline 
has been arrested by artificial stimu- 
lants, but many feel that euthanasia 
would be more merciful. 

On the lower river, from Cairo, 
Illinois, to Baton Rouge, Louisiana, 
the extreme range between high and 
low water stages is from 40 to 55 
feet, with an annual range seldom less 
than 30 feet. This necessitates large 
outlays for freight-handling facilities 
at the various cities and these can be 
justified only by a large volume of 
traffic. Even more serious is the ef- 
fect of these variations in stage on the 
channel. During high water the 
course of the river often changes, 
while in low water the deposit of silt 
at the bends of the river causes shoals, 
which must be removed by dredging 
at an annual cost of $600,000, to 
maintain a channel 250 feet wide and 
9 feet deep; to provide the recom- 
mended width of 500 feet would re- 


quire $1,250,000 annually. The geo- 
logic structure of the valley precludes 
permanent controlling works save at 
prohibitive cost, and without them 
“Old Man River” is as free from the 
restraints of a strait jacket as are the 
dusky wenches who inhabit his do- 
main from the bondage of corsets. 


O* the upper river the channel is 
more stable, but low water often 
interferes seriously with navigation 
and the river is blocked with ice for 
several months each year, when busi- 
ness must be suspended. Lower- 
river traffic is also interrupted by ice 
at St. Louis, although not to the same 
extent. Through traffic on both 
reaches of the river has the added 
handicap of greater distances between 
terminals than are afforded by the rail 
lines, as will be seen in this table. 


. Distance inmiles 
From To ‘by river _ byrail 
St. Paul, St. Louis, 
Minn. oO. 874 585 
St. Louis | New Orleans, 
La. 164 709 
St. Paul New Orleans 2,038 1,294 


These greater distances and the 
slow speed at which the barges oper- 
ate are adverse factors at a time when 
the demand is for faster transit. 

So much for past performance and 
present status. We can judge of 
the future only in the light of our 
present knowledge. 

Should one feel an urge to enter 
the business, either as shareholder or 
operator, let him recall the ancient 
adage “Caveat emptor,” or, as trans- 
lated into the modern idiom: “Be 
careful or you'll lose your shirt.” 





A= viewpoint on this question of putting the government in busi- 

ness in competition with private citizens will be presented in a coming 

issue of this magazine, by Jupson Kins, secretary of the National Gov- 
ernment Ownership League. 











Why a Commissioner Is 
More than a Rate Fixer 


Contrary to popular conception, the state regula- 

tory bodies have gradually been forced to assume 

duties that now extend far beyond those originally 
contemplated. For example— 


By LEE DENNIS. 
CHAIRMAN, MONTANA PUBLIC SERVICE COMMISSION. 


T is significant that practically all 
I the criticism of state regulation 

has so far turned solely on the 
one question of whether the rates 
commissions have succeeded in fixing 
are reasonable. 

Sometimes the state commissions 
are blamed for not reducing rates as 
much as some people think they 
should. Sometimes both the state and 
Federal courts are blamed for block- 
ing attempted rate revisions of the 
commissions. But little or no con- 
sideration appears to be given to the 
vast amount of work which the com- 
missions are doing aside from the ac- 
tual process of fixing rates. 

Is it fair to judge a commission’s 
ability on this one duty which absorbs 
only a fraction of its time? 

After all, a so-called “reasonable 
rate” can only be really reasonable 
when it buys service that is adequate, 
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Why 
does this attitude of making a state 
commission’s reputation for compe- 
tency stand or fall according to its 


safe, and financially secure. 


9 


record for “keeping rates down 
persist? 


6 Ben attitude is a regulatory heri- 
tage simply because in its earliest 
conception regulation of public utili- 
ties by the state was primarily and es- 
sentially for the sole purpose of secur- 
ing the public against exorbitant 
charges. That was the first and big- 
gest task that the commissions were 
created to perform. 

Since then, however, new tasks, not 
popularly understood, have confront- 
ed the state commissions. They have 
come to see, with the growth of popu- 
lation, and increased amount of de- 
pendence placed upon utility service 
by commerce, industry, and the public 
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generally, that the matter of uninter- 
rupted service, for instance, is of 
equal if not paramount importance to 
the matter of rates. They recognize 
that it is of little consequence to a con- 
sumer that he has a low rate unless he 
at the same time receives service that 
answers his needs in quality, con- 
tinuity, and availability. 

So, having curbed the initial abuse 
of rate exploitation, our state commis- 
sions began to concern themselves 
more and more with collateral matters 
whose bearing on rates is more in- 
direct. That is why any appraisal of 
the work of our present day commis- 
sions which fails to give due con- 
sideration to the immense amount of 
work performed concerning the factor 
of service is incomplete and mislead- 
ing. The highest court of Montana 
has stated the point quite clearly in a 
recent decision. It said: 

“Legislation affecting public utilities, in 
its earlier stages, had as its chief purpose 
the prevention of exorbitant charges being 
made for the product furnished. As the 
field covered by these utilities broadened, 
it became apparent that the public interest 
extended further than mere fixing of 
charges; that there was embraced as well 
the character of the service to be rendered, 
the kind of equipment employed; and that 
these things, and others, are so interde- 
pendent that one may not be intelligently 


regulated without control being exercised 
over the others.” 


ee. the business of 
“keeping rates down” continues 
to be the only aspect of regulation 
that occupies public attention—for 
the simple reason that it affects the 
individual where he feels it most, in 
his pocketbook. That is why discus- 
sion of other aspects of commission 
regulation is not popular however 
much it may actually affect the pub- 
lic welfare and, incidentally, the public 
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pocketbook. Adequacy of service is 
merely taken for granted and dis- 
missed from further consideration. 


Unfortunately, the commissions 
cannot dismiss the matter of service 
in such a perfunctory manner. Con- 
trary to the prevailing impression, 
rate matters, (that is, the determina- 
tion of just and reasonable rates for 
public utilities), do not occupy a 
major portion of the time of a state 
commission. The experience of the 
writer in his own state, which is be- 
lieved to be fairly typical, indicates 
that from 60 to 70 per cent of the 
commission’s time is taken up with 
questions that relate to matters other 
than the level of rates. 

This has not always been true. The 
existing situation is brought about 
more likely than not by the fact that 
the Supreme Court of the United 
States and the state appellate courts 
have by a series of decisions removed 
most of the factors involved in the 
process of determining just and rea- 
sonable rates from the realm of con- 
troversy, and have fairly definitely 
pointed out the route regulatory 
bodies must follow in arriving at their 
rate determinations. 

Let us review briefly the many mat- 
ters which the state commission must 
attend beside rate fixing, and analyze 
the importance of this work to the 
average consumer and indicate the 
relative significance of such duties as 
compared with the task of “keeping 
rates down.” 


| bed the preregulation days, if a pa- 
tron of a public utility was deprived 
of service due to the failure of some 
unit of the utility to function—a 
situation that was not unusual—he 
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had the option of pursuing sever- 
al bothersome and_ unsatisfactory 
courses : 

(1) He could register a vociferous 
“kick” to the utility, which he would 
more often than not do; or 

(2) He could employ counsel and 
take his grievance to a court of law 
—a tribunal ill-suited by training and 
experience to cope with the problem— 
and there, after incurring considerable 
cost, he could secure “satisfaction” by 
recouping damages for loss sustained 
and inconvenience endured, but utter- 
ly no assurance that the annoyance 
would not be repeated ; 

(3) Finally he could grin and bear 
it. Unless he was blessed with much 
time and money he usually took course 
number three. 


Bee this same patron, under 
identical conditions, occupies a 
vastly improved position. In the first 
place, through adoption by state com- 
missions of service standards for the 
various forms of utility service fur- 
nished, the probability of interrup- 
tions in service has been reduced to a 
minimum. In the event, however, 
that it is now found necessary to com- 
plain, a patron can, without expense 
to himself other than the cost of a 
sheet of paper, an envelope, and a 2- 
cent stamp, register his grievance 
with a state commission in an infor- 
mal manner. A tribunal equipped to 
deal intelligently with the matter in 
controversy, will then investigate it 
thoroughly and bring about any need- 
ed improvements in an expeditious 
manner. 

Should the complaint reach the stage 
of contest where it is put upon the 
commission’s formal docket, it is as- 
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signed for public hearing at a place 
convenient to the patron. The ex- 
penses incidental to the hearing are 
borne by the public and the staff of 
the commission is pressed into service 
to determine the exact situation to the 
end that any deficiency in service or 
facilities is supplied. Instead of en- 
countering a “public be damned” at- 
titude on the part of a utility, the pa- 
tron is met with “the public be served” 
viewpoint of the commission. 

It is not possible to express in 
monetary standards the value of this 
service to a patron of a public utility 
but that it is of substantial benefit to 
him is obvious. 


H™ often is this done and how 
much of the commission’s time 
does it take up? 

Records of the average state com- 
mission disclose that but relatively 
few of the complaints that are filed 
with it ever reach the formal docket. 
It is a safe assertion that four out of 
every five cases that come before a 
state commission are handled in such 
a manner as to obviate any formal 
contest. It is the aim of state com- 
missions to bring about, wherever 
possible, an amicable adjustment of 
disputes without the necessity for for- 
mal proceedings. 

Former Chairman William A. 
Prendergast of the New York com- 
mission states that out of 18,046 in- 
formal complaints received by his of- 
fice in 1921, 17,471 were closed as 
“satisfied” through informal proce- 
dure. 

The wisdom of this policy is ob- 
vious. It not only tends to eliminate 
the costs of formal hearings, and the 
delay that must necessarily accompany 
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Some of the Duties, Aside from Rate Questions, 


of a Commissioner— 


He handles “informal complaints’ that are not entered 
upon the dockets; four out of five complaints are adjusted 
in this manner. 


He supervises (in some states) the issuance of utility 
securities. 


He investigates and, if occasion warrants, issues cer- 
tificates of convenience and necessity. 


He establishes uniform utility accounting systems, in the 





protection of the public. 


sion of utility service. 


public. 


He codperates both with the farmer and the utility in the 
extension of utility service into the rural districts. 


He investigates applications for curtailment or suspen- 


He inspects safety appliances for the protection of the 


He studies the public requirements and, when necessary, 
directs additional or improved utility service. 





such a proceeding, but it likewise 
tends to promote better relations be- 
tween patron and utility. Perhaps the 
only unfortunate phase of this man- 
ner of handling cases before a state 
commission is that the general public 
rarely hears of the cases disposed of 
on the informal docket, whereas in the 
contested matters, full publicity is 
generally given, and thus erroneous 
impressions are gathered both with 
reference to the volume and character 
of the work accomplished. 


T? those of the public who in 
years gone by were beguiled into 
investing their hard-earned money in 
stocks or bonds of public service cor- 
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porations which had been issued for 
improper purposes and without actual 
assets to support them, it is not neces- 
sary to point out the value of the 
work in those states where public 
service commissions are authorized to 
supervise the issuance of securities. 

How often now, compared with 
preregulation days, does one hear the 
term “watered stock” when a public 
utility or bond is under discussion? 
Rarely, if ever, because in most states 
the evil of overcapitalization and fic- 
titious security issues has now been 
corrected by the requirement that the 
regulatory commission shall first in- 
vestigate the facts and determine 
whether a proposed stock or bond 
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issue is for the legitimate purposes of 
the corporation and reasonably re- 
quired. 

Now, the average ratepayer, who 
has no spare money to invest in utility 
stock or bonds, may question whether 
this work done by a public service 
commission is for his benefit. Per- 
haps it is not so clear how the rate- 
payers are affected, as rates are not 
based upon capitalization. But let us 
go back to the proposition that serv- 
ice—uninterrupted and of good qual- 
ity is indispensable to the consumers’ 
needs and that the uncontrolled issu- 
ance of stock or bonds tends to im- 
pair the financial standing of a public 
utility and consequently injures its 
capacity to perform its function as a 
public utility. Does not the prime 
importance of the work from a rate- 
payer’s standpoint become evident? 


NOTHER branch of the work of 

the average state commission 
that engages a great deal of its time 
and talents pertains to the granting 
of certificates of public convenience 
and necessity. Not only does the pub- 
lic seem to overlook the importance 
of this work, but in some cases, led 
on by economic or political dema- 
gogues, it actually appears to resent 
it. 

The public has for so many years 
listened to the hackneyed slogan that 
“competition is the life of trade” that 
they accept without study or delibera- 
tion this economic principle as appli- 
cable to the public utility business. 
Little thought is given to the collapse 
of a mercantile store or a market oc- 
casioned by the inability to withstand 
competition. Actual and bitter expe- 


rience shows, however, that the with- 
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drawal of a utility from its field can- 
not be accepted by the public so non- 


chalantly. It is regrettable that the 
whole public cannot bear this in mind. 

The necessity for regulated monop- 
oly in the utility field is too well estab- 
lished to discuss here. But somehow 
the public never seems to learn the 
lesson well enough to codperate in the 
fight against unnecessary duplication 
of service. Where there is business 
in a given territory but for one utility 
and two utilities are in the field, it is 
obvious that neither company can at- 
tain a sound financial state. Sooner 
or later, to increase business, one or 
the other will attempt to reduce its 
rates to attract customers. Tempora- 
rily the public will applaud and ap- 
prove the idea of competition as 
bringing them better rates. 

As time goes on and the fight be- 
comes more bitter, the coffers of the 
utilities become leaner. Owing to 
lack of money, it becomes necessary 
to retrench. The personnel is re- 
duced; repairs, (except where indis- 
pensable), are foregone and, in gen- 
eral, the standard of service is less- 
ened. It settles down to a starving- 
out process—the survival of the fat- 
test. In the wake of it there is gen- 
erally found a trail of inadequate, in- 
efficient, impaired service. The su- 
preme court of Iowa has appropriately 
dubbed a situation of this kind as “a 
mere fight and bodes nothing to the 
consumer but disorder and disorgan- 
ization.” 

In those states where statutes pro- 
viding for certificates of public con- 
venience and necessity have been 
passed, experience has fairly well dem- 
onstrated that a well regulated mo- 
nopoly serves the public more faith- 
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fully and adequately than unre- 
strained competition. The record of 
the commission in eliminating chaotic 
competitive conditions speaks for it- 
self. Of course, like other matters, it 
takes up the commission’s time. 

But how often does the commis- 
sion get the credit? 


NE of the great services that the 

commissions have rendered to 
the patrons of utilities, as well as to 
the companies, has been the establish- 
ment of uniform accounting systems 
designed to exhibit all of the facts the 
public and the companies need to 
know about the business. With the 
truth of that statement there can be 
little disagreement on the part of any 
informed person. In accordance with 
the rule that rates are reasonable, un- 
der normal conditions, only when they 
produce revenues sufficient to pay le- 
gitimate operating expenses and a 
reasonable return to the utility based 
upon the value of its plant and facili- 
ties devoted to the public service, it is 
necessary that the data concerning the 
utility’s operations be available in a 
form that will permit a correct analy- 
sis of the business. 

It is also of decided advantage that 
the process be uniform for all utili- 
ties in the same class so that a basis of 
comparison can be made available and 
relative efficiency of operation deter- 
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mined. The work of a commission, 
of course, does not terminate with the 
promulgation of a classification of ac- 
counts. Each utility is required to 
file reports with the commission—in 
some states, quarterly; in others, 
semi-annually, and perhaps in most, 
annually—on_ specified forms that 
reflect the accounts of the utility per- 
taining to plant investment, operat- 
ing expenses, and operating revenues. 

These reports are checked by the 
commission to determine the status 
of the business and the profits of the 
concern. It is not rare for the com- 
mission to call for supplemental in- 
formation or to direct its auditor to 
make a complete audit or check of the 
original books of account. Some- 
times this is done to assure observance 
of the system of accounts prescribed 
but not infrequently is it done to de- 
termine what proportion of revenue 
is obtained from the various classes of 
consumers. Unless this were done, 
elimination of discrimination between 
consumers would be _ impossible. 
Practically all of this work is done 
away from the limelight and its value 
to the public is slighted. 


N recent years the commissions 
have codperated with the farmer 
and the public utility to bring about 
rural extensions of electric service. 
The economic value of electrical en- 


only aspect of regulation that occupies public attention. 


q “THE business of ‘keeping rates down’ continues to be the 


The experience of the writer in his own state, 


which is believed to be fairly 


typical, indicates that from 


60 to 70 per cent of the commission’s time is taken up 
with questions that relate to matters other than the level 
of rates.” 
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ergy on the farm cannot be lightly es- 
timated nor can the comfort and con- 
venience that it brings to the farm- 
house be discounted. Practically 
every state commission now has a full 
and complete schedule of rates, rules, 
and regulations for rural service that 
have been worked out codperatively 
and which, judging by the few com- 
plaints recorded, are being worked 
out to the eminent satisfaction of 
both rural consumer and utility. 
There are constantly coming before 
commissions, especially in times of 
depression, applications for leave to 
curtail, suspend, and even abandon 
public utility service. These matters, 
because of the great public interest 
involved, call for the exercise of the 
soundest judgment on the part of reg- 
ulatory bodies. In the old days com- 
munities in this respect were, except 
in the rare cases where franchise ob- 
ligations existed, left to the mercy of 
the stockholders of the public utilities. 


F Ngee wiatags or improved street 
railway or passenger train serv- 
ice brought about by order of a com- 
mission do not create a direct saving 
to the traveling public that can be 
measured in dollars and cents, but the 
advantages and convenience cannot be 
doubted. Installation and inspection 
of safety devices and appliances for 
the protection of public and em- 
ployee, investigation of accidents, pro- 
visions for clean and adequate station 
facilities, stockyards, industrial spur 
tracks, loading platforms, railroad 
crossings and signalling devices, re- 
quirements for the interchange of 
traffic and inter-company telephone 
arrangements, these and related mat- 
ters are likewise incapable of valua- 
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tion in dollars and cents. Yet they 
are daily before the commissions of 
the country. 

That these subjects are intimately 
connected with the welfare of the 
public cannot be denied. Yet in how 
many criticisms of the present system 
of regulation by commissions does 
one find even a bare mention of this 
vast field in which the commissions 
labor? One is sometimes led to won- 
der whether the strictures laid upon 
the system are inspired by motives 
other than a desire to appraise it on 
its merits. It is true that there has 
not been universal satisfaction with 
the decisions and orders of state com- 
missions, but may we not say the 
same about our courts? Still no seri- 
ous thinking person would urge the 
abolition of the judiciary. 


ge seen commissions are sub- 
ject to the infirmities of any 
human-conceived agency and errors 
in their actions are bound to creep in, 
but the test, in fairness, should not be 
whether state commissions have com- 
mitted errors in administering new 
and complex problems but whether, 
viewing the purposes sought to be ac- 
complished by regulatory legislation, 
these objects have been accomplished 
in a substantial way. Certainly this 
cannot be determined by the use of a 
financial yardstick. 


ONSIDER, too, the increasing bur- 
den that legislatures are unload- 
ing on the commissions. 

In one way, it is unfortunate for 
the prestige of the commissions be- 
cause it occupies more and more of 
their time with collateral activities and 
gives them less opportunity to concen- 
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trate on the point that is uppermost in 
the mind of the public—low rates. 
However, viewed from another light, 
if actions speak louder than words, the 
acts of our state legislatures during 
the past decade adding more and more 
duties to the field of commission regu- 
lation should be a crushing answer to 
all wordy arguments about the break- 
down of commission regulation. 

Scarcely a session of any state leg- 
islature passes without some member 
declaring that commission regulation 
has broken down and demanding that 
some new and different system be 
tried or that we return to the dog-eat- 
dog days of open competition. But 
despite such attacks, the real fact re- 
mains that the sphere of commission 
regulation continues to widen and ad- 
ditional duties are constantly being 
imposed on these tribunals. 


HE writer’s own state affords a 

striking illustration of the devel- 
opment of commission regulation and 
the confidence which its legislature 
has in its efficiency. The Montana 
Board of Railroad Commissioners 
was created in 1907 with limited ju- 
risdiction over “transportation com- 
panies,” which in that day meant only 
railway companies. In twenty-three 
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years of its existence, the legislature 
has year after year built up its juris- 
diction until it now has full regulatory 
powers as to the rates, services, safe- 
ty, and intercorporate relations of 
eighteen different types of utility serv- 
ice, whether publicly or privately 


owned. In addition to this it has 
numerous collateral duties such as the 
conservation of oil, inspection of 
gasoline and allied products, measur- 
ing devices, and limited supervision 
over certain irrigation districts. 

Enemies of commission regulation 
may interpret these acts on the part 
of state legislatures as attempts to 
“give them a final chance to make 
good.” The logical conclusion, how- 
ever, is that they have made good— 
that they have demonstrated their fit- 
ness to handle increased assignments. 

Thus, it will at once be apparent 
from a cursory reading of the brief 
chronology of the growth and devel- 
opment of the Montana board that it 
has in its twenty-three years of exist- 
ence become so intimately connected 
with the everyday affairs of the pub- 
lic in all walks of life that it is not 
to be reasonably anticipated that the 
indiscriminate criticism of the ill in- 
formed will undo the results of almost 
a quarter of a century of progress. 





ot 5 HE oft-repeated statement by the uninformed, 
that the commission allows a return on watered 
stock and excessive franchise value, is not true. Stocks 
and bonds are practically disregarded, and only such 
franchise value allowed as corresponds with the actual 
legitimate expense of securing the franchise. This 
franchise value is infinitesimal compared to the value 


of the entire plant.” 


—Hyten H. Corey 


MEMBER, PUBLIC SERVICE COMMISSION OF OREGON 
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Remarkable Remarks 





Girrorp PINCHOT 
Governor of Pennsylvania. 


Item in the “Telegraph and 
Telephone Age.” 


RicHarp V. OULAHAN 
Newspaperman. 


Howarp BRuBAKER 
Humorist. 


E.isHa Lee 
Vice president, Pennsylvania 
Railroad. 


CotoneL E. Horer 
Magazine columnist. 


Fioyp L, CARLISLE 
Chairman of the Board, Niagara 
Hudson Power Corporation. 


B. C. Fores 
Financial writer. 


Owen D. Younc 
Chairman of the Board, General 
Electric Company. 


“There never was in the world two opinions alike.” 


—MONTAIGNE 


“I favor strict regulation and believe that regulation 
will work through better laws and better appointees on 
the state service commissions.” 


¥ 


“It is reported that the crowd around the telegraph 
offices during the recent eclipse of the sun was caused 
by several Scotchmen sending night letters.” 


* 


“Muscle Shoals may embody a fundamental of a pro- 
gram of principles in a new political alignment, perhaps 
the formation of a new political party.” 


¥ 


“A Wall street authority says that no money was 
actually lost in the stock market slump; it merely 
changed hands. Just a collateral pass.” 


¥ 


“Starvation returns have been the lot of the railroads 
for years. The day is at hand when better treatment 
is necessary, and must be demanded.” 


“Put the government in business, with our warring 
public officials as managers. Then watch American in- 
dustrial supremacy vanish from the earth!” 


¥ 


“I think there has been too much blind resentment 
on the part of many in the (utility) industry itself to 
criticism.” 

5 

“The utility industry has assiduously earned prosper- 
ity. No other, not even the highly resourceful auto- 
mobile industry, has matched the progress it has made 
in giving the public more for its money.” 


- 


“If a holiday of armaments is good a holiday of 
Parliaments would be better. Here again, it is the un- 
certainty which political action threatens which paralyzes 
economic efforts in this world recovery.” 
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SAMUEL INSULL, JR. 
President, Midland United 
Company. 


Grorce Otis SMITH 
Chairman of the Federal 
Power Commission. 


BertTrAND H. SNELL 
Representative from New 
York State. 


Dr. Joun Dewey 
(In his letter urging Senator 
George W. Norris to head 
a new political party.) 


Tuomas F. Woopiock 
Former member of the Interstate 
Commerce Commission. 


DANIEL WILLARD 
President, Baltimore & Ohio 
Railroad. 


Miss Jesste M. Reap 
Home Service Director, Consum- 
ers Gas Co., Toronto, Canada. 


An editorial in 
“Bus Transportation.” 
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“Neither in spite of nor because of its bigness, the 
electric utility industry, and, therefore, to a large de- 
gree, the whole electrical industry, is fundamentally 
local.” 


¥ 


“I am not so much concerned over possible duplica- 
tion of jurisdiction (of state and Federal public service 
commissions) as I am over filling possible gaps in juris- 
diction. There should be no ‘No Man’s Land.’” 


¥ 


“IT am satisfied there is a large element in the country 
that wants to try out government ownership. If we are 
going to try it out, there is no better place than in 
Muscle Shoals.” 


¥ 


“The . . . exploitation by public utilities com- 
panies and other monopolies resulting in our unjust dis- 
tribution of wealth, and the nationalism and militarism 
which brought on the World War, will be repeated un- 
der the present political leadership.” 


¥ 


“Why it is that ‘public ownership’ plants as a whole 
find it necessary to employ about twice as many per- 
sons per unit of current supplied as do private plants 
is an interesting question, but it is the fact that they 
do so that is important.” 


¥ 


“I question very much the right or propriety of the 
government using public money for the purpose of pur- 
chasing boats, barges, and equipment to be operated by 
the government upon such improved waterways in com- 
petition with the already established agencies of trans- 
portation.” 


¥ 


“At our cooking classes Mrs. Consumer is shown how 
to cook one fruit cake instead of buying it at 
a bake shop where incidentally 10 or 12 cakes have 
been baked on the same amount of gas, and our profit 
on those other 9 or 11 cakes has gone into Mr. Baker’s 
pocket.” 


> 


“After bus and truck operators, oil and pipe line com- 
panies, and coastal steamship lines have presented their 
side of the case to the public, it is conceivable that the 
publicity campaign instituted for molding public opin- 
ion in favor of ‘the railways will collapse of its own 
weight and go down into history as just another tempest 
in a teapot.” 
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As Seen from the Side-lines 





_ eight thousand million dollars 
is said to be invested in the elec- 


trical business. I think it is more. 


. + 


IN any event, the government comp- 
tometers have now reached the point 
of tabulating specific industries and as 
we have gotten into the habit of judg- 
ing our moral, spiritual, and material 
greatness by volume rather than qual- 
ity, let’s have a look at the figures. 


* * 


Tuey show that the total value of 
electrical machinery, apparatus, and 
supplies manufactured in this country 
in 1929 was $2,323,597,927, an increase 
of 39 per cent as compared with the 
$1,668,104,965 manufactured in 1927, 
the previous census year. 


* * 


Or this total, $2,218,000,000 was 
manufactured by establishments en- 
gaged primarily in the production of 
electrical machinery, apparatus, and 
supplies. And the not insignificant re- 
mainder of $105,000,000 came from 
companies in which the manufacture of 
electrical equipment was of secondary 


importance. 
* * 


TuoseE who run do little reading. 
The headlines usually suffice. More 
thoughtful people, however, cannot es- 
cape the impression that a substantial 
manufacturing element within the elec- 
trical industry has not one whit of 
either academic or practical interest in 
the subject of public service regulation. 
The power industry could be regulated 
up hill and down dale and they would 
manifest not the slightest concern until 
the interrupted click of the cash regis- 
ter convinced them that something was 
wrong somehow and somewhere. 
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It is a matter of history, though few 
seem to have noticed it, that the inter- 
ests which manufacture or sell elec- 
trical equipment in an independent sort 
of way were prevailed upon to support 
the Boulder Canyon Dam legislation 
on the theory that more power, whether 
produced by the government or by the 
private industry, would require more 
electrical apparatus. And these people 
exerted more influence in the enact- 
ment of that legislation than is com- 
monly or even intimately known by the 
other power interests. 

* * 


Tuts analysis and description of 
electrical equipment manufacture shows 
so many facts of interest that it ought 
to be obtained from the Department of 
Commerce by every person, firm, and 
corporation engaged in the industry. 

* * 


TAKE the case of vacuum cleaners. 
* * 


In excess of 1,340,000 were sold, as 
compared with 1,128,000 in 1927, but 
the net value of the former was only 
$33,600,000, as compared to the latter’s 
value of $36,222,000. No doubt the 
electrical industry would consider it 
practical to inform its patrons of this 
remarkable price drop. Percolators, 
waffle irons, toasters, flatirons—every- 
thing that interests the housewife be- 
cause it diminishes the drudgery of 
household labor—were sold to the pub- 
lic at similar reduced prices. 

* * 


PosstsLy the power group had in 
mind the advisability of educating 
women to these facts when it employed 
the prominent clubwoman to address 
the co-eds on the mutual relationships 
and interdependence of woman and 
power. But the lady, or someone, for- 
got to notify the audiences that she was 
receiving salary for her forensic adapta- 
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bility, and then the Federal Trade Com- 
mission got hold of it and it didn’t look 
so good as it could have been made to 
look. 

* * 

Proper publicity is requisite to the 
success of a utility of such vast scope 
and comprehensive and diversified in- 
terests. The utility seems to know it; 
at least it is spending plenty for it. And 
it has received plenty of it. 

* * 


How much better is direct dealing 
after all! Take the case of this census 
report—an impartial party telling the 
public the industrial importance of the 
utility, its enormous growth, and the 
consequent reduction of the prices of 
electrical equipment to the consumers. 
Or take the recent statement of Paul 
S. Clapp of the National Electric Light 
Association reviewing the performances 
of the electric light and power com- 
panies the past year! 

* k 


Mr. Clapp’s diagnosis shows that 
these companies expended $1,400,000,- 
000 for maintenance of old and con- 
struction of new facilities, of which 
about $850,000,000 was for the new. 


x * 


In other words, a single industry 
spends more for new construction, pro- 
viding work for the unemployed, than 
the United States Government itself 
appropriates for all new relief projects 
in the period of the emergency. This 
utility was about the only one in the 
United States that responded faithfully 
and courageously and frankly to the 
President’s urge for relief, and it ought 
to say so, as Clapp has done, on its own 
authority and not through the circuitous 
route of sub rosa attachés. 

* * 


Durine 1930 they supplied 550,000 
new customers, Clapp tells us. Farm 


service was extended 18 per cent, the 
largest gain in any single year. House- 
hold consumption went up while indus- 
trial consumption went down. And the 
average cost of household electricity 
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went down by five per cent the country 
over. 


* * 


More than 680,000 farms in this 
country are now electrified. Some 
20,000,000 homes in the country are 
now served. Here is a veritable army 
of people presumably predisposed to 
the electrical interests, and if favorable 
facts can be given them without dis- 
figuration, discoloration, or legerde- 
main they will respond favorably. 
Every automobilist owns the very best 
car in the world. If you don’t believe 
it, ask him. And every electrical cus- 
tomer would be the last to admit that 
he was paying for more than he really 
was getting, if he had facts to go on 
and if his resentment had not been 
provoked. 

* * 

AsouT ninety-six billion kilowatt 
hours were generated. Gross revenues 
were about two billion dollars. And 
the investment, as estimated, was in 
excess of eight billions. 

* * 

Wuat a stake! Too great to be left 
to caprice; great enough to stand upon 
its own prestige and size. 

* * 

WEssTER said of Massachusetts, 
“There she stands.” Someone said of 
a great statesman, “His record is there; 
no word of mine can add to or sub- 
tract from its magnificence.” 

* * 

Tue New Year seems to lend itself 
to moralizing, or sermonizing. We re- 
solve to quit smoking, or drinking, or 
lying, or something. And then we take 
on a holy unction and start to tend the 
other fellow’s business and mend his 
ways. Until someone jerks us up with 
the question that touches our humility, 
“And who are you to be sermonizing 
and scolding?” Not being in a humble 
mood, we say, “We’ve seen things ; and, 
anyway, you might get some good out 
of what we say.” 


















What Others Think 





A Yardstick for Determining 
Management Fees 


N article entitled “Management 

Fees of Public Utility Holding 
Companies,” by Mr. Warren Wright of 
Northwestern University, appearing in 
the November issue of The Journal 
of Land & Public Utility Economics, 
discusses a subject of much present in- 
terest. It has been considered in rate 
cases before many of the commissions, 
has been discussed at length by the com- 
missioners in their annual conventions, 
and has been dealt with in a number of 
leading court decisions. 

Mr. Wright’s treatment has wisely 
been restricted not only to management 
fees but to those of holding companies 
in order that the issue may be appro- 
priately narrowed. It is assumed that 
holding companies are not public utili- 
ties and, therefore, not subject to regu- 
latory laws, and that the services ren- 
dered by an organization in one state 
to a utility in another do not constitute 
interstate commerce. 

Three yardsticks for measuring rea- 
sonableness of such fees are discussed 
in the paper: 

_ (1) The market value of the serv- 
ices ; 

(2) Alternative costs to the client; 
and 

(3) Cost to the management organi- 
zation. 

The extended discussion of the merits 
and demerits of these yardsticks may 
be briefly summarized as follows: 


; ie market value of the services 
rendered is characterized as a 
fair basis, at least for checking pur- 
poses, but difficult of determination. 
The alternative cost method or value 
to the client is said to be a simple test 
readily applicable to individual units in 
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a managed group. The third or cost 
basis is the one favored by the author, 
and he believes it to be essential to a 
definite test of reasonableness. 

Such preference is, however, not 
wholly substantiated in his discussion, 
in which it is pointed out that costs of 
an organization managing a considera- 
ble number of independent units cannot 
be completely allocated with accuracy. 
It is further observed that “the problem 
is a practical human one, and the 
principles involved—reasonable charges 
and efficient services—are of more im- 
portance than the theoretical claims set 
forth by those who favor complete cost 
analysis.” 

The difficulty involved in cost allo- 
cation is particularly pronounced in the 
case of the Bell Telephone system, one 
of the largest groups employing the 
management fee. Much of the service 
rendered by the American Company re- 
lates to research looking to future im- 
provement in the telephone art and can- 
not be definitely assigned to any man- 
aged unit on the basis of its anticipated 
specific use of such improvements. To 
a lesser extent this limitation upon allo- 
cation applies to other types of man- 
agement service under which it is simi- 
larly difficult definitely to allocate ad- 
ministrative and other joint costs which 
constitute a substantial proportion of 
the total. 

The author concludes that Federal 
regulation of holding companies is not 
the solution of the problem of reasona- 
ble management fees, this solution be- 
ing described as “unwieldy and unneces- 
sarily costly.” 


HILE the author does not specif- 
ically criticize management fees 
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based on a percentage of revenues, it 
is to be inferred that such a basis is 
not consistent with his views. Inci- 
dentally, the figures which he gives of 
management fees are higher than those 
actually charged by typical organiza- 
tions. Other writers and some of the 
commissions have criticized manage- 
ment fees based on gross earnings as 
being illogical, although this basis is 
used far more than any other. It may 
be of interest to note that various man- 
agement organizations have for many 
years studied this problem of the basis 
of their charges, and some, at least, 
have experimented with various other 
methods, none of which in the long run 
has been found as satisfactory. The 
history of such fees shows frequent 
modifications or adjustments to meet 
varying conditions. If such an adjust- 
ment has been made to bring revenue 
and costs into closer consistency, it can- 
not be assumed that the cost of man- 
agement will remain constant. It tends 
to increase with increase in the vol- 
ume of business supervised, measured 
by increase in revenues. If added util- 
ity revenues are required due to in- 
creases in costs without increase in 
volume of business, an increase in man- 
agement fee is still justified because the 
major portion of the costs of utility 
service have their foundation in labor, 
and the payroll of a service organiza- 
tion must vary with the market price 
of services. 

There will be little dissent from the 
author’s contention that there should be 
some restraint upon the fees in ques- 
tion to avoid the possibility of undue 
diversion of utility revenues, although 
it is not clear that existing records of 
such diversion justify the fears which 
have been expressed regarding it. As 
to the methods of testing the equity of 
management fees, there will be general 
agreement that the market-value basis 
is difficult to determine because of the 
limited amount of services of this par- 
ticular kind found in the open market. 


HE cost basis is open not only to 
the objections stated above but 
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others discussed at some length in an 
article entitled “Cost versus Value” by 
the reviewer, which appeared in the 
June 12, 1930, issue of Pustic UTILI- 
TIES ForTNIGHTLY. This article pointed 
out the intangible character of the real 
fixed capital of a service organization, 
consisting primarily of experience and 
executive ability, and the necessity of a 
suitable reward therefor, and the possi- 
ble far-reaching consequences of ef- 
forts to compensate for professional 
services on a cost basis. 

The decision of the United States Su- 
preme Court in the recent Illinois Tele- 
phone Case (decided December 1, 
1930), may offer some support to those 
who favor the cost basis of fees, but it 
is not clear that the reference therein 
to the cost of management service to 
the American Company should be con- 
sidered as reversing its previous find- 
ings in similar cases to the effect that 
executives may exercise a proper dis- 
cretion in such matters requiring busi- 
ness judgment so long as there is noth- 
ing to indicate bad faith. The real 
meaning of this case will probably not 
be disclosed until the district court, to 
which it has been remanded, has made 
further findings and they have had the 
further consideration of the Supreme 
Court. 


N most of the cases before both com- 

missions and courts the evidence 
justifying management fees has been 
based on the savings to the utility re- 
sulting from the services for which the 
fee was paid. These savings have been 
based on the cost of alternative services 
from other sources or furnished by the 
company itself so far as such substitu- 
tion was possible, and the further sav- 
ings due to bulk purchases and other 
factors which could not be duplicated 
by the utility itself or any other agency 
less comprehensive than that actually 
employed. Such evidence has usually 
convinced the commissions that the 
services rendered were worth at least 
as much as their cost, and it can be 
based upon the specific circumstances 
surrounding each case under considera- 











tion. For such reasons it is believed 
that this yardstick is the one which can 
be applied with maximum accuracy, 
logic, and satisfaction to the determi- 
nation of the reasonableness of man- 
agement fees. 


T’ is also assumed that holding com- 
pany charges for services are not in 
themselves illogical, although in some 
discussions and decisions it is contend- 
ed that a holding company stockholder 
renders itself a service in its efforts to 
bring about more efficient and stable 
operation of its subsidiaries. The more 
logical viewpoint seems to be that a 
holding company stockholder should 
not be distinguished from any other 
stockholder with respect to ability or 
attention to investments. The average 
stockholder has little if any knowledge 
of the technique of the business in 
which he invests and takes little specific 
interest in its management. He makes 
investment after suitable assurance that 
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the property in which he invests has 
stable income and skillful and aggres- 
sive management. The holding com- 
pany goes much further than the aver- 
age stockholder in that it furnishes skill 
and aggressiveness and a marketing 
policy which insures stability. 

These unusual burdens which the 
holding company assumes in contrast to 
the average stockholder should have 
suitable compensation; otherwise the 
showing of the subsidiary will be un- 
duly favorable as compared with simi- 
lar independent properties, and the gen- 
eral level of its charges corresponding- 
ly lower. The outcome would be the 
destruction of all incentive for aggres- 
sive centralized management or com- 
mercial expansion. 

—LuTHER R. Nasu, 

Vice president, Stone & Webster, Inc. 
MANAGEMENT Fees oF Pustic Utizity Hoxp- 

1nG Companies. By Warren Wright. The 


Journal of Land & Public Utility Eco- 
nomics. November, 1930. 





Results of the New York Investigation of the 
Public Service Commission Law 


ae oo came of all that com- 
motion about the Public Serv- 
ice Commission Law that was raging 
last year?” an upstate New York busi- 
ness man recently asked a fellow mer- 
chant at luncheon. 

“T don’t recall exactly. A commis- 
sion was appointed; they made a re- 
port and a few bills were introduced 
at Albany. Some of them passed. 
Then the matter was dropped. I guess 
it was mostly political thunder any- 
how. I notice that it quieted down con- 
siderably after the election.” 

This answer fairly typifies the im- 
pression of the average New Yorker 
who is not a lawyer, an economist, or 
a utility man. This impression is, 
briefly : 

That something or other was wrong 
with the Public Service Commission 
Law; that either the Democrats or Re- 
publicans found it out first; that an 
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investigating commission was appoint- 
ed either to accomplish the dual job (1) 
of doing the hard work of fact find- 
ing for the governor and the legisla- 
ture; and (2) of stimulating as much 
political thunder as possible; that a few 
bills were introduced mainly to justify 
all the commotion; that still fewer were 
passed for the same reason and, finally, 
that both parties have forgotten about 
the matter now that it is out of the 
way and the next election day is far 
off. 


£ &- fact of the matter is that much 
real and lasting good was accom- 
plished by the New York investigation, 
not only in correcting the deficiencies 
of the New York law, but in giving the 
other states the benefit of what has 
probably been the most exhaustive and 
intelligent investigation and analysis of 
how modern utilities are operating un- 
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WHEN GASOLINE DOUBLE-CROSSES STEAM 


der regulation that has ever been ac- 
complished. The records and reports 
of the investigating commission have 
been a real contribution to the litera- 
ture of utility control and have rightly 
been called a “complete inventory of 
regulation.” 

What laws resulted from the inves- 
tigation? Were they, as some citizens 
seem to think, mere perfunctory ges- 
tures to correct trivial defects in the 
Public Service Commission Law or to 


105 


justify the expense of the whole probe. 

Judge William L. Ransom, chairman 
of the section on public utility law for 
the American Bar Association, is prob- 
ably as well qualified to take a broad 
view of just what was done in the way 
of lawmaking as any other lawyer in 
America. He has done so in a recent 
issue of the New York State Bar Asso- 
ciation Bulletin. More than six months 
have now passed since the last shot was 
fired in the New York controversy. 








The smoke of the battle has cleared and 
now is the time when the actual results 
can be coolly analyzed because, as 
Judge Ransom puts it, “controversy as 
to recommendations which failed of en- 
actment need not now obscure the sig- 
nificance of those which became effec- 
tive.” 
He states: 


“Preponderantly, the amendments which 
became law were not controversial in char- 
acter. They strengthened but did not 
change the basic plan or machinery for 
state control of public utilities by commis- 
sion. A few of them introduced innova- 
tions in principle, and around these few the 
public discussion centered. Viewed as a 
whole, the large number of amendments ap- 
proved by the legislature and governor were 
calculated to clarify, fortify, and extend the 
existing provisions for public control, re- 
move administrative defects which had 
been disclosed by experience, and generally 
to make the machinery of regulation more 
effective through giving the commission 
added powers in dealing with matters 
deemed contrary to the public interest. 
This generalization may be ventured with- 
out passing judgment on the contention, 
contemporaneously urged, that some of the 
amendments went so far as to be subver- 
sive of sound fundamentals.” 


HIS does not sound much like the 

familiar “breakdown of commis- 
sion regulation” keynote that the press 
kept sounding during the investigation. 
Nor does it coincide with the utter- 
ances of most of the investigators 
themselves before they undertook the 
probe. The truth of the matter is that 
the persecution of commission regula- 
tion has again changed many anticom- 
mission Sauls into regulatory Pauls. 
The same thing has happened in other 
state investigations. Starting out by 
condemning the commissions, they fin- 
ish by praising it. Entering their in- 
vestigation with an attitude critical of 
the commission’s work, they have ended 
by increasing its powers. 

As Judge Ransom suggests, the real 
achievement is not generally recognized. 
The laws that were actually passed and 
probably most needed were unopposed 
by either side. In the turmoil over pro- 
posals that failed, these unopposed suc- 
cessful measures escaped public notice. 
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What were they? There was enacted 
a law providing for a definite study of 
rural electrification — research long 
needed that will produce much aid to 
the public. Another law provided for 
the commission a larger number of dep- 
uties or examiners, specially qualified to 
take the testimony on the multitude of 
minor cases arising in all parts of the 
state, thereby clearing the decks of the 
commission itself for serious and im- 
portant action. 


a is called by Judge Ran- 
som to two changes in the old 
commission law. He states: 


“Two changes were made in the law 
which were deemed of importance to the 
patrons of the utilities. Where a public 
utility files with the commission an in- 
creased rate, which is permitted to go into 
effect pending hearing, the commission was 
empowered to require the utility to file 
statements showing the amounts paid to it 
by virtue of such increase, the names of 
those by whom it was paid, etc., and in the 
event the final decision is adverse to such 
increase, the commission is vested with the 
power, hitherto reposed in the courts, to 
award reparation to the persons who have 
paid the same, for a period not exceeding 
two years prior to such final determination. 
The order of the commission awarding 
such reparation is made prima facie evi- 
dence of the customer’s right, in any action 
in court to collect the award. This amend- 
ment vests in the commission a judicial 
function hitherto possessed only by the 
courts. The provision is in a sense one- 
sided, in that no similar provision is made 
for the protection of the utilities, in cases 
where a proceeding is pending to obtain 
relief from rates which have become in 
fact too low. Another amendment calls for 
thirty days’ public notice, by advertise- 
ments inserted in the newspapers, as to 
proposed increases in rates, when the same 
are contained in amended schedule leaves 
filed with the commission. 


Another 1930 amendment relates to 
the subject of judicial enforcement of 
rate-fixing orders of the commission 
and was designed to thwart, as far as 
possible, the removal of appeals from 
such orders to Federal courts before 
the state courts should have an oppor- 
tunity to pass upon them. This is done 
by providing for a suspension of com- 
mission orders pending appellate pro- 
cedure in state courts. 
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Several of the 1930 amendments 
carry the principle of immediate sup- 
ervision of utility operations by a com- 
mission some steps nearer to the man- 
agement. Heretofore the usual policy 
of the state commission has been to 
keep “hands off” utility management, 
and to act in such matters as account- 
ing only where something unreasonable 
or palpably ill-advised is attempted. 
Discussing the new laws, Judge Ran- 
som says: 


“One series of enactments, each chapter 
relating to a different group of utilities, 
amends the applicable sections as to the 
commission’s regulation of the accounts, 
by adding a new provision intended to 
give the commission further power. Where 
the commission has entered upon a hear- 
ing to determine ‘the accounts in which 
particular outlays or receipts shall be en- 
tered, charged or credited,’ the 1930 amend- 
ments undertake to place upon the corpora- 
tion the burden of proof, at such hearing, 
‘to establish the correctness of the ac- 
counts in which such outlays or receipts 
have been entered.’ The commission is 
also empowered, in connection with such 
a hearing, to ‘suspend a charge or credit 
pending submission of proof by such cor- 
poration.’ 

“This measure was opposed by the utili- 
ties as an innovation in state supervision 
of accounts and an invasion of the integ- 
rity of corporate accounting, as well as 
indefinite and obscure in its terms. It was 
deemed an innovation to assume prima 
facie the irregularity of items in the books 
as kept, and to ‘suspend them,’ at a time 
when no issue is pending which involves 
the public right as to rates, service, or 
securities. It remains to be seen whether 
the exercise of this power will precipitate 
issues as to its validity.” 


A NUMBER of the charges had to do 
with the corporate structure of 
the utilities. The identity of stock- 
holders, for instance, having substantial 
interests in public utilities was required 
to be further disclosed in annual re- 
ports or proceedings for such disclo- 
sure, disregarding “intermediate agen- 
cies” such as holding companies. 

The reimbursement period on the 
issuance of securities to finance net 
capital additions was reduced from ten 
to five years. Corporations issuing 
short-term notes (maturing in less than 
one year) were required to file with the 


commission prompt information of such 
temporary financing. The commission 
was forbidden to consent to stock trans- 
fers between utilities of the same kind 
“unless it shall have been shown that 
such acquisition is in the public inter- 
est.” 

There was created, in another law, 
a bureau of valuation and research, with 
an adequate personnel, to act under the 
direction of the commission in making 
intensive studies of cost of service, cost 
accounting, rate schedules, and discrim- 
ination occurring in the same between 
different classes of consumers; efficien- 
cy of utility management, and valuations 
or revaluations of useful property of 
utilities subject to the commission’s 
jurisdiction. 

According to Judge Ransom the most 
important step taken in this group of 
legislation, as far as the effectiveness 
of utility control is concerned, will be 
found in the items of more liberal ap- 
propriations for larger staffs and well 
paid personnel in the technical depart- 
ments of the commission. 

Concerning holding company legisla- 
tion, Judge Ransom states: 


“One of the most discussed amendments 
is ‘in relation to holding companies and 
of transactions between affiliated interests 
and public utility companies.’ This intro- 
duces long, categorical definitions of 
what are to be regarded as ‘affiliated in- 
terests,’ and undertakes to give to the com- 
mission powers over these nonutilities. 
The provisions in this respect may be as 
sweeping as could be drawn without clear- 
ly making them invalid; I doubt if they 
will be exercised in a manner reflecting any 
broader claim of power than that exercised 
by the commission under the statute as it 
previously stood.” 


Contracts for management or other 
service made between affiliated com- 
panies must be filed with the commis- 
sion in order to be effective. The com- 
mission is authorized to disapprove such 
contracts where found to be contrary to 
public interest. 

—T. J. Z. 


AMENDMENTS TO THE New York Puvustic 
Service Commission Law 1n 1930. By 
William L. Ransom. New York State Bar 
Association Bulletin. November 1930. 
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Pertinent Facts About Water Power 
Development 


 ¢ one is desirous of securing factual 
information concerning the water 
power situation in this country he 
should by all means turn to the recent 
document entitled, “National Aspects 
of Water Power Development.” (A 
Review of Facts.) ; 

This report, issued by the Chamber 
of Commerce of the United States as 
an accompanying statement to the re- 
port and recommendations of the Na- 
tional Water Power Policies Commit- 
tees of the Chamber, gives a bird’s-eye 
picture of the general power problem 
and covers such subjects as Federal and 
state fact-gathering agencies for water 
power resources, Federal and state rela- 
tionships concerning water power de- 
velopment, hydroelectric and steam- 
electric power trends, the problem of 
regulation and rate structures, the Fed- 
eral Power Commission, Federal and 


municipal power plants, and Muscle 


Shoals. Of main interest is the dis- 
cussion of rate structures and utilities 
regulation. 


IGHT states do not exercise regula- 
tory authority over electric power 
and light utilities. Of the other forty 
states the powers granted and the num- 
ber of states granting are as follows: 


No. of States 

To regulate electric rates and 

rate schedules of privately 

owned utilities 36 
To regulate accounting prac- 

tices 32 
To issue “certificates of con- 

venience and _ necessity”: 

that is, require utility com- 

panies to obtain from com- 

missions consent to install, 

operate, and make exten- 

sions 26 
To regulate in some degree 

capitalization and the issu- 

ance of securities 22 
To regulate eleetric rates and 

rate schedules of munici- 

pally owned utilities 15 


The report holds up (1) the regula- 
tion of the issuance of securities, (2) 


regulation of consolidations and merg- 
ers, and (3) regulation of municipally 
owned utilities as the three functions of 
state commissions which have been out- 
standing subjects of controversy. 


FTER mentioning that state public 

utility commissioners are ap- 
pointed in twenty-five states and elected 
in twenty-two, the report states that the 
“prevailing opinion, however, appears 
to be that the important task in select- 
ing commissioners calls for the widest 
possible separation from political in- 
fluences through appointment for a 
fixed term with the terms of the dif- 
ferent commissioners expiring at in- 
tervals ; reappointment when good serv- 
ice warrants it; and original appoint- 
ments based upon demonstrated ability 
and fairness.” It is coming to be 
pretty generally realized that technical 
competence in this field of public serv- 
ice cannot be obtained through popular 
election. 

The report also points out, (as has 
been pointed out in a recent issue of 
Pusiic Utiritres FortTNIGHTLY) that 
one of the main handicaps to effective 
state regulation is the matter of inade- 
quate appropriations. 


“Our investigations show that in many 
states appropriations for commission budg- 
ets are very inadequate. This results in 
inefficiency in almost every phase of the 
commission’s activities. It is, however, 
especially evident when litigation must be 
resorted to. Whether the public’s side of 
any controversy is adequately presented, 
depends to a large extent upon whether 
the commission has funds adequate to 
make full investigations or to determine 
facts of its own accord. The commis- 
sions at these times labor under serious 
disadvantages in not being able to secure 
and hold the highest legal and engineering 
ability such as is available to the compa- 
nies.’ 


It is an actual fact that at least one 
state commission is functioning with- 
out the services of either an accountant 
or an engineer. 
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OB fp rntgenew one of the largest is- 
sues squarely facing the state 
regulatory agencies is that of effective 
regulation of the holding company. So 
much has been said about the holding 
company and so little has been done 
that the report’s statement is of partic- 
ular interest and is, therefore, quoted 


at length: 


“One of the most complicated problems 
pertaining to electric power utilities has 
resulted from the extraordinary consolida- 
tion movement that has been occurring in 
recent years. These consolidations are 
sometimes effected by outright mergers of 
individual companies, but more often 
through the purchase of stock in various 
companies by ‘holding’ corporations. 

“Sometimes the consolidation of differ- 
ent units results in a larger unit which 
continues to be local or regional in char- 
acter. It is usually confined to a single 
state but may extend into several states. 
At other times the units controlled may 
be scattered within a state or widely scat- 
tered in different states. 

“The consolidation of different units 
into local or regional companies is usually 
conceded to result in important economies 
and improved service, whether brought 
about by an outright merger or by the 
holding company device. The advantages 
claimed for this type of merger of neigh- 
boring companies are,—better utilization of 
capital investment—reduction of reserve 
equipment—concentration of generation in 
large plants, thus reducing unit costs—in- 
creased opportunity to apply the best su- 
pervising ability, thereby reducing cost— 
greater opportunity for developing water 
power—greater opportunity for supple- 
menting deficiency of electricity in one 
unit with surplus in another—increased 
dependability of service—increased oppor- 
tunity for expanding and equalizing the 
load, resulting in decreased costs to the 
consumer. 

“Where the properties of holding com- 
panies are scattered there are none of the 
operating economies that come from in- 
terconnection. Among the advantages 
claimed for a holding company of this 
type, however, are better management— 
cheaper and more secure financing—inter- 
change of the best expert technical ad- 
vice. It is also contended that the parent 
company may render financial aid to an 
individual subsidiary which is in need of 
temporary financing or to tide over periods 
of unprofitable operations. 

“The fears expressed concerning holding 
companies are based largely upon the be- 
lief that their chief purpose is financial 
advantage or gain to certain groups of 


controlling stockholders. There is also 
the fear that the control of local utilities 
by distant groups of financiers is not for 
the best interest of the local community. _ 
“Other objections are—that holding com- 
panies are interlocked and tend to create 
a unified single monopoly—that ‘pyramid- 
ing control’ is dangerous—that through the 
complexity of corporate organizations and 
relations, actual costs of management, fi- 
nancing, promotion, and engineering are 
made difficult to determine and can more 
easily be entered into permanent invest- 
ment accounts so as to increase rates to 
the consumer—that the device promotes 
speculation in the securities of the indus- 
try—that competition between holding com- 
panies in the acquisition of individual 
properties leads to the payment of exces- 
sive purchase prices which may find reflec- 
tion in excessive rates to the public—that 
as a result of identity of interest in fi- 
nancing, managing, and operating compa- 
nies, transactions between the companies 
are not competitive, rendering it more dif- 
ficult to deal with them on their merits. 


Dd 9, V6 respect to the argument that 
identity of ound between 
holding companies and operating companies 
makes it difficult for the commissions to 
deal with contracts affecting operation and 
rates, it is argued that the contracts must 
stand upon their merits, and that there can 
be ascertainment as readily as if the com- 
panies were separate and distinct. 

“The House Committee on Interstate 
Commerce is now investigating holding 
companies and has issued an elaborate 
questionnaire on the subject. 

“Although much thought has been given 
to holding companies in the last few years, 
it is generally recognized that the issues 
raised have not been fully developed. 
There is lack of information as to their 
advantages and disadvantages to the coun- 
try’s economic life. Very difficult ques- 
tions of constitutional law are presented. 
There are also the practical questions as 
to the proper regulatory agencies required 
if any, and the possible effect of such 
agencies upon existing regulatory agen- 
cies and processes.” 


It will be rather surprising if a num- 
ber of states in the near future do not 
write into their statutes provisions for 
more adequate supervision of holding 


companies. 
—Pauc V. BETTERs. 


NaTIOoNAL Aspects oF Water Power De- 
VELOPMENT. A Review of Facts by the 
National Water Power Policies Commit- 
tee of The Chamber of Commerce of the 
United States. 1930. 
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WHAT READERS ASK 


Out of the mail bag of the editors have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 


Does the present system of regula- 
tion provide a precise method of deter- 
mining the reasonableness of utility 
rates? 

ANSWER 


No. There are some things which cannot 
be measured with mathematical precision, 
and a rate charged by a utility company is 
one of them. 

Under the present system of regulation, an 
effort is made to determine reasonableness 
of rates by basing them on the reasonable 
cost of the service rather than on the value 
of the service. It would be manifestly im- 
possible to determine with accuracy the ex- 
act cost of the service to each individual 
ratepayer or even to large groups of rate- 
payers; and if it could be done, large groups 
of ratepayers would be the first to object 
to it. 

The service charge is an illustration of 
that fact. All commissions have held that 
some sort of a service or customer charge, 
that is to say a charge which would cover 
the cost of serving the customer whether he 
used any service or not, is a fair charge; 
yet New York state has a law forbidding a 
gas service charge. It often happens that 
whenever an effort is made to introduce such 
a charge the charge itself as distinguished 
from the amount of it is objected to on the 
ground that it would be a burden upon a 
very large group of consumers, notwith- 
standing the fact that they may be getting 
their service for less than cost, and that this 
loss must be made up on other consumers. 

All that can be done under any system of 
regulation which attempts to fix rates is to 
secure a fair degree of reasonableness based 
upon the cost of the service and a minimum 
of discrimination. 

There is always an economic check on 
utility charges as well as charges in other 
businesses and that is the value of the service. 


Nobody, for example, has to install an 
electric refrigerator if he thinks he can get 
ice cheaper from the iceman. Nobody needs 
to have a gas range if he thinks a coal range 
will be cheaper. Nobody wants a telephone 
unless he thinks it is worth what he is asked 
to pay for it. 

Basing rates upon the exact cost of the 
service is a stunt beyond the capacity of even 
our ablest mathematicians. All that can be 
hoped for is a reasonable approach to ac- 
curacy. The public does not suffer, so long 
as the rates fixed—whether mathematically 
accurate or not—are below the value of the 


service. 
& 


QUESTION 
What is the provision in the New 
York statutes with reference to serv- 
ice charges by gas companies and 
when was it adopted? 


ANSWER 


Under the title of “Service Charges Pro- 
hibited” the law provides “Every gas cor- 
poration shall charge for gas supplied a 
fair and reasonable price. No such corpora- 
tion shall make or impose an additional 
charge or fee for service or for the installa- 
tion of apparatus or the use of apparatus 
installed.” This was adopted in 1923 as 
Chapter 898 of the laws of that year, and 
went into effect in June, 1923. 

In 1923 the court of appeals held that the 
public service commission has authority and 
jurisdiction to order or permit a_ service 
charge by gas company; and that a charge 
reasonably computed and moderate in amount 
does not involve per se an illegitimate dis- 
crimination between classes of consumers. 
Rochester v. Rochester Gas & E. Corp. 233 
N. Y. 39, P.U.R.1922C, 793, 134 N. E. 828. 

A service charge does not constitute any 
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discrimination between classes of consumers 
of gas service. It is the absence of a serv- 
ice charge which constitutes discrimination 
imposing losses due to serving one class of 
customers at less than cost upon other classes 
which have to make up that loss. 


7 


QUESTION 


Is it not the duty of state public 
service commissions to protect the 
public rather than private interests? 


ANSWER 


We should say that the answer is un- 
doubtedly “yes,” but to this should be added 
a word of explanation. The public interest 
is the interest of all of the people of the 
state as distinguished from the stockholders 
of utility companies and the ratepayers. 
Representatives of ratepayers often assume 
that they appear for the public interest while 
they are in fact appearing for only one of 
the private parties to the controversy. They 
may, in fact, be advocating something as 
contrary to the public interest. The funda- 
mental question the commission has to de- 
cide is what is to be done in the interest of 
the public, that is to say the people of the 
entire state. 

The interest in public utility service of a 
particular company is not confined to the 
stockholders of the company and their rate- 
payers. The welfare of the whole state is 
indirectly involved. 

Electric utilities, for example, supply cur- 
rent for factories located in a given city. 
These factories, let us say, sell products that 
are used in the entire state. It is, therefore, 
to the interest of the people of the entire 
state that the supply of electric current shall 
be continuous at a rate which will be com- 
pensatory to the company. It is also to the 
public interest that current shall be supplied 
at a rate which is not exorbitant. It is in 
the interest of the public, therefore, when 
a controversy between the private interests 
of the ratepayers and the private interests 
of the stockholders arises that the contro- 
versy shall be settled in a manner that will 
be in harmony with the public interest. It 
will, consequently, be seen that it is the 
commission’s fundamental duty to protect 


the public interest primarily, and not solely 
the interest of either party to the contro- 
versy; that is to say, the utility company on 
the one hand and its ratepayers on the other. 
QUESTION 

Has the United States Supreme 
Court passed upon the question of the 
right of a state commission to regu- 
late the rates for electricity trans- 
nutted across the state line into an- 
other state? , 

ANSWER 

Yes. This question came up as the result 
of a proceeding before the Rhode Island 
commission. A Rhode Island utility com- 
pany was engaged in the business of sup- 
plying local consumers. It also had a con- 
tract to supply a Massachusetts corporation 
with electricity to be resold to the customers 
of the Massachusetts company. The ques- 
tion was raised by the Rhode Island cor- 
poration as to the reasonableness of this con- 
tract rate. Claiming that it was not com- 
pensatory, the Rhode Island company went 
before the Rhode Island commission and 
got an order allowing an increase in rates. 
It was conceded that the electricity sold to the 
other state was interstate commerce but it 
was argued that the Rhode Island commis- 
sion could not exercise its authority to regu- 
late rates for electricity furnished to the 
local consumers in that state without regu- 
lating the rates for other services which the 
Rhode Island corporation furnished; that is 
to say, for the service in interstate commerce. 
It was said that if the rate for the current 
supplied by the Rhode Island corporation to 
the Massachusetts corporation was noncom- 
pensatory this would impose a burden upon 
the local ratepayers. The Supreme Court, 
however, held that this was a direct attempt 
to regulate interstate commerce and that, 
therefore, the action of the commission in 
raising the rates was illegal. Mr. Justice 
Brandeis dissented on the ground that the 
business of the Rhode Island company was 
essentially local and the interstate business 
incidental. (Public Utilities Commission of 
Rhode Island v. Attleboro Steam & Electric 
Co. P.U.R.1927B, 348.) 





H™ much publicity copy sent by utilities to the newspapers is fired into 


the city editor’s waste 


basket—and why? 


This is the interesting 


question covered in the article “A Newspaperman Looks Over Utility Press 
Sheets,” by Alfred P. Reck, an experienced Scripps-Howard editor. It 


appears in the 


ebruary 5th tssue of this magazine. 
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The March of Events 





Court Restrains Gas Rate Cut 


2 reduction in_gas rates of the Los 
Angeles Gas & Electric Company which 
was ordered by the commission was tem- 
porarily restrained by United States District 
Judge William P. James on December 23rd. 
The commission on December 16th had de- 
nied a rehearing. 

Savings to consumers under the new rate 
schedules would amount to approximately 
$1,350,000 a year. The gas company has 
asserted that the order is confiscatory. Ad- 
dison B. Day, president and general manager 
of the corporation, according to the Los 
Angeles Times, said in connection with the 
filing of the petition in the Federal court: 

“The company during this year reduced its 
electric rates by $750,000 per year and the 
reduction in gas rates ordered by the com- 
mission would so seriously affect the earn- 
ings of the company that it is forced, in 
order to preserve the high quality of the com- 
pany’s service, to assert its constitutional 
rights to a rate which will yield a fair re- 


= 


California 


turn upon its properties devoted to public 
service. The company is constantly called 
upon to make large capital expenditures to 
maintain the high quality of its service and 
to keep abreast with the community. This at- 
tack upon its rates is bound to affect the 
company’s ability to move forward. 

“The present gas rates of the company 
were fixed by the railroad commission on 
December 1, 1928, as being just and reasona- 
ble rates. In that decision the commission 
said that these rates were fixed for a period 
of years in the future. Those rates resulted 
in a substantial reduction to our consumers. 

“Less than a year after the commission 
fixed these rates as just and reasonable, it 
initiated a new proceeding which has re- 
sulted in this new order again reducing the 
company’s gas rates. One of the commis- 
sioners did not join in the commission’s lat- 
est order but dissented from the proposed 
reduction upon the ground that the new rates 
would return to the company less than the 
cost of obtaining money and that the pro- 
priety of any reduction was questionable.” 


Conneéticut 


Attorney General Required to 
Act against Commissioners 


HE attorney general, under a ruling by 

Judge Earnest C. Simpson of the su- 
perior court, must file a formal complaint 
against the public utility commissioners to 
show cause why they should not be removed 
from office for “neglect of duty” as a result 
of their alleged failure to enforce the Grade 
Crossing Elimination Law. This will be re- 
turnable the first Tuesday of March. 

This decision was made after arguments by 
Professor Albert Levitt, who brought a peti- 
tion seeking action by the attorney general 
for the removal of the commissioners. The 
attorney general had contended that he had 
discretion in the matter and should not pro- 
ceed unless there appeared to be adequate 
grounds for seeking such removal. The 
court held that he had no discretion in the 
matter but that he must take action when 
a petition was filed by one hundred electors. 
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An appeal to the supreme court of errors 
from a denial of a new hearing has been 
pending. It was the opinion of Judge Simp- 
son that the pendency of this appeal, how- 
ever, would not make the suit against the 
commissioners unnecessary. 


* 


State Sets Example in Removing 
Grade Crossings 


HE annual report of the commission to 

Governor Trumbull made public on De- 
cember 2nd devoted considerable space to the 
question of grade crossings. The New Lon- 
don Day says: 

“According to the commission’s figures 537 
grade crossings have been eliminated since 
1884, and 686 highway-railroad grade cross- 
ings remain, with the result that only five 
states in the Union have fewer grade cross- 
ings than Connecticut. 
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“At the present time, the report states, 19 
grade crossings are in the process of elimina- 
tion, of which 12 were ordered eliminated 
during the year ending September 30th, and 
all involve an expenditure of approximately 
$3,000,000. There are also 26 grade cross- 
ings where railroad service has recently been 
abandoned, 28 where only occasional train 
or switching service is operated, and 42 on 
which only a limited amount of freight serv- 
ice is operated. From 1912 to 1929, inclu- 
sive, 88 crossings were eliminated or in the 
process of elimination.” 

The commission points out that since the 
passage of the law specifying the elimina- 
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tion of a certain number of grade crossings 
annually, provided the financial condition of 
the railroad company would warrant, juris- 
diction over many of the highways crossing 
railroads at grade has been transferred from 
the communities in which they lie to the 
state. As a result the majority of the cross- 
ing eliminations in recent years has been 
initiated by petitions by the state highway 
departments, which pays a portion of the 
expense. No petition has been brought by 
any municipality for the elimination of a 
grade crossing under § 3668 of the general 
statutes since 1925, the report of the com- 
mission continues. 


y 
District of Columbia 


Pupils’ Fare Is Approved 
by Senate Committee 


HE Senate District Committee just be- 
fore the adjournment for the Christmas 
holidays authorized a favorable report on the 
bill to establish a reduced fare for school 
children on cars and busses in the city of 
Washington. The bill had passed the House 
at = last session. The Washington Star 
say 
MAS reported from committee, the bill em- 
powers and directs the public utilities com- 
mission to determine what the school fare 
should be, provided it shall not exceed half 
the adult fare. The House Bill sought to 
have Congress fix 2 cents as the school fare. 
“The Senate substitute was drafted by the 
utilities commission in conformity with the 
suggestion outlined by Senator Copeland of 
New York last week after the transporta- 
tion companies had taken the view that Con- 
gress should not go into rate making, but 
should let the commission determine the rate 
after considering all the factors.” 


¥ 


New Electric Rate Plan 
Is Demanded 


SPIRITED attack was made upon the con- 

sent decree, under which rates of the 
Potomac Electric Company have been re- 
duced annually since 1924, at a hearing be- 
fore the public utilities commission on De- 
cember 30th. People’s Counsel Richmond 
B. Keech, supported by William McK. Clay- 
ton of the Federation Citizens Association, 


e 


led the attack against the rate schedules. 

The consent decree allows the company 74 
per cent return on fair value with a provision 
for cutting rates each year to the egal of 
one half of the excess in the precedin 
Mr. Keech contended that ever since y ,~ 
cree was entered the company’s profits have 
been 10 per cent a year, and that for the last 
two years they have been more than that, 
and that the proposed rates for 1931 would 
veoh it 10.46 per cent on a value “clearly too 
hig 

It appears that the amount of excess profit 
which must be divided between the company 
and its ratepayers in fixing new rates has 
been agreed upon at about $830,000. The 
contention was made by Mr. Keech that the 
commission is not stopped by the decree from 
consideration of present conditions in fixing 
new rates. He declared that “the decree can- 
not wipe out all of the machinery set up by 
law for adjusting rates.” 

The commission, on December 3lst, or- 
dered a reduction to divide the excess, but 
expressed the opinion that the consent decree 
did not afford adequate relief ; and, therefore, 
counsel for the commission was directed to 
seek a modification of the consent decree. 

Representatives of the power company de- 
fended the consent decree under which elec- 
tric rates have been annually adjusted since 
1925. President William F. Ham said that 
under the decree there had been a reign of 
peace as contrasted with the ten preceding 
years of bickering and contention. Further- 
more, he said, under the decree the officers 
of the company, freed from the necessi 
of constant attendance at valuation proc 
ings and court litigation, were able to de- 
velop the utility to a high pitch of efficiency. 
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Indiana 


Martinsville Rate Case Argued 


A finished oral arguments in the 
Martinsville electric rate case in Fed- 
eral court on December 18th before Albert 
Ward, special master in chancery. The Wa- 
bash Valley Electric Company which sup- 
plies current to Martinsville has been seek- 
ing an injunction to prevent the enforce- 
ment of rates fixed by the commission 
reducing revenues approximately $25,000 

The defense by the commission and ‘the 
eity of Martinsville, says the Indianapolis 


Star, was predicated on the established rule 
of the commission that only property of im- 
mediate usefulness in serving a community 
could be counted in the valuation on which 
rates were based. It was asserted that the 
entire property of the utility, which serves 
forty communities, could not be considered 
in the establishment of rates in Martinsville. 
Counsel for the utility, however, urged that 
the entire system indirectly serves Martins- 
ville and that the company is not receiving 
a fair return on its investments, which, he 
alleged, makes the rates confiscatory. 
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Kansas 


Governor Suggests Telephone 
Rate Revision 


Cz. Clyde M. Reed has proposed 
that the public service commission in- 
vestigate telephone rates of the Southwest- 
ern Bell Telephone Company. He has point- 
ed out in a letter to Chairman J. W. Green- 
leaf, of the commission, that the rates estab- 
lished through resort to the courts about ten 
years ago are still in effect, although com- 
modity prices and operating costs “have been 
substantially reduced.” He believes that 
rates based on the present reproduction cost 
would be lower than those in effect. He said 
in part: 

“T am of the opinion that what was sauce 
for the corporate goose should be sauce for 
the public gander. If it was proper—and 
the court so held—to fix telephone rates 
on a basis of valuation of property at the 
highest price period in our national history, 
then it is fair that telephone rates should 
now be revised on a basis of the present 
commodity prices and cost of reproducing 
telephone property. I am, therefore, sug- 
gesting to your commission that it institutes 
an investigation of the telephone rates in 
Kansas covering both local and long-distance 
service, and begin by determining the value 
of the property based upon present-day con- 
ditions. The Bell Telephone Company has 


& 


tremendously profited through the application 
of the rule of valuation which it succeeded 
in establishing and cannot now complain if 
the public i is given the benefit of the changed 
conditions.” 

The governor pointed out that the other 
utilities and the railroads had been decreas- 
ing their rates in recent years, and that the 
return for the railroads has been placed 

t 5% per cent. Concerning holding com- 
pi he stated: 

“Much has been said in recent years of 
the development of ‘holding companies’ in 
the electric power industry. No one of these 
holding companies controls more than 12 or 
15 per cent of the electric power business 
of the country. No one of the great rail- 
road groups controls more than about the 
same proportion of the railroad business. 
Even at the time of its dissolution by the 
United States Supreme Court, the old 
Standard Oil Company controlled less than 
half of the oil business of the country, and 
the Standard Oil group combined today con- 
trols only a minor fraction of the indus- 
try. The Bell Telephone Company alone has 
succeeded in establishing a virtual monopoly, 
and one of the reasons of its ability to do 
this was its success in getting its rates es- 
tablished upon a basis which I have always 
considered as unfair to the public. I hope 
that Kansas may lead the way to a change 
of conditions.” 


Louisiana 


Electric Utilities Are Required 
to Defend Rates 


a public service commission has direct- 
ed the Gulf States Utilities Company 
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and the Louisiana Public Utilities Company 
to show cause why readjustments should not 
be made in rates for electric service in twen- 
ty-two Louisiana communities which they 
serve. Each company furnishes service to 
high power lines and local plants in various 
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towns. Commissioner Dudley J. LeBlanc, in 
announcing this action, said: 

“The commission is now engaged and has 
been for some months past in accumulating 
and tabulating statistical data of the costs of 
electric current in various other states and 
in communities where operating conditions 
are fairly comparable to those in Louisiana. 
I have no desire to prejudge any proceed- 
ing coming before the commission but, based 
on comparative figures as to the charges in 
many Louisiana communities and those in 
other states where conditions are certainly 
not more favorable from operating, mainte- 
nance, and consumption standpoints than 
here, I cannot escape the conclusion that re- 
adjustments in many of the Louisiana rate 
structures are essential if the public is to 
be called upon to pay no more than just and 
reasonable charges.” 


* 
Commission Action Demanded 
HE Southern Bell Telephone & Tele- 


graph Company has intimated that it 
would resort to the courts if the Louisiana 


e 


commission does not grant a hearing on its 
application for a readjustment of telephone 
rates in Baton Rouge and surrounding ter- 
ritory. An application for new rates was 
filed on November 15, 1929, but, according 
to C. A. Stair, Louisiana manager of the 
company, the case has not been assigned for 
hearing. He alleges that the continued delay 
on the part of the commission is in violation 
of the Constitutions and laws of the state 
and of the United States and the company 
is deprived of its rights because of its in- 
ability to put new rates into effect. 

A temporary injunction was issued on De- 
cember Ist preventing the commission from 
interfering with the present telephone rates 
in the portions of the city of Baton Rouge 
recently taken into the city limits. This 
suit was the result of a letter from Com- 
missioner Dudley J. LeBlanc, says the Baton 
Rouge State Times, informing the telephone 
company that the commission expected the 
old city rates to be made applicable to the 
portions recently annexed. he telephone 
company contended that it was operating un- 
der authority previously given fixing the 
base rate area as the city limits of Baton 
Rouge in 1922. 


Massachusetts 


Telephone Rate Hearing Set 


HE first hearing on the petition of the 

Boston Central Labor Union for lower 
rates for subscribers served by the New 
England Telephone & Telegraph Company 
will be held on January 27th by the Depart- 
ment of Public Utilities. Many petitions 
have been filed with the commission asking 
for a rate reduction. The Worcester Post 
states that a total of 350 signatures was on 
file in December, with approximately 1,600 
petitions still in circulation. 

The Boston Central Labor Union at a 
meeting on December 20th, says the New 
York Times, voted to place before William 
M. Green, president of the American Federa- 
tion of Labor, the case of a telephone opera- 
tor who was discharged by the telephone 
company for participation in the movement 
for a rate reduction. The State Board of 
Conciliation and Arbitration had reported 
that the company had violated no law when 
it discharged her, although the board believed 
that the company should have exercised a 
less drastic measure of discipline upon the 
operator, who had served the company for 


e 


twenty years. The company discharged the 
operator because her action in seeking a rate 
reduction was inconsistent with her position 
as an employee. 


> 


Water Rate Increase Suspended 


A“ increase in rates proposed by the Sci- 
tuate and Cohasset Water Company, to 
become effective January Ist, was suspended 
until March Ist by the state department of 
public utilities. This action followed a hear- 
ing on December 17th at which 300 residents 
of the two communities were present to pro- 
test against the increase. A hearing will be 
held on February 18th. 

Counsel for the town of Scituate asked 
the commission to suspend the increase until 
July 1st. He informed the commissioners 
that the town was considering buying the 
company and that a committee of residents 
is studying such a proposition. Counsel for 
the utility stated that a program of improve- 
ments has been mapped out and an imme- 
diate increase in revenue is needed. 
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Michigan 


Telephone Rate Hearings 
Reopened 


EDERAL judges have instructed the stand- 

ing master in chancery, William S. 
Sayres, Jr., to reopen the rate case of the 
Michigan Bell Telephone Company, to take 
new testimony, and to file a supplementary 
report. He is to take into consideration the 
recent decision of the Supreme Court in the 
Illinois Bell Telephone rate case to the extent 


Right to Fix Minimum Rate 
Tested in Federal Court 


T= right of the public service commis- 
sion to fix minimum gas rates has been 
presented to the district court for the dis- 
trict of Montana in a suit filed by the Great 
Northern Utilities Company against the com- 
mission and the attorney general to prevent 


Utilities Challenge Power 
of Commission 


A“ answer to specifications set forth by 
special counsel for the state in the com- 
mission’s investigation into the management, 
franchises, capitalization, and control of the 
New Hampshire Gas & Electric Company 
and the Derry Electric Company has been 
filed by Robert W. Upton, counsel for the 
utilities. He charges that the specifications 
“are based upon a fundamental misconcep- 
tion of the regulatory powers of the public 
service commission.” Oral or written argu- 
ments are to be presented on the evidence 
before the commission on February 2nd. 
Mr. Upton asserts that the commission was 
created in order to assure adequate service 
at reasonable rates but that “it is not the 
manager of the properties and cannot sub- 
stitute its judgment for the judgment of 
officers and directors as to the management 
of the properties or the disbursements of its 
funds.” Under the Constitution of the state 
and the United States, he says, every public 
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Montana 


e 
New Hampshire 
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that it applies to the Michigan proceeding. 

Rates of the company have been in con- 
troversy for more than a decade. There have 
been many rate orders by the commission, 
protests by the company, and injunction 
suits in Federal court. The master in chan- 
cery recently upheld the company’s conten- 
tion that reduced rates fixed by the commis- 
sion were confiscatory, and his decision was 
upheld by the Federal court. It is to review 


this decision that the new hearings will be 
held 









enforcement of an order issued by the com- 
mission, says the United States Daily. The 
commission asserted its right to fix minimum 
as well as maximum rates in the Shelby gas 
case, and was sustained in this opinion by 
the Montana supreme court. The company 
now contends that the power vested by state 
law in the commission to establish minimum 
rates is in violation of the Fourteenth 
Amendment to the Constitution. 









utility is entitled to a reasonable return and 
this return belongs to the security holders. 
The state, he says, has no right or power 
to dictate to the security holders what they 
shall do with it. They may take it out as it 
is earned, in the form of interest or dividends. 
He continues: 

“Whether a particular expenditure should 
or should not be considered as a proper capi- 
tal charge or proper operating expense in 
determining the reasonableness of rates is 
an entirely different question. The fact that 
it may not be a proper capital charge or 
operating expense for rate-making purposes 
does not mean that it is an improper expen- 
diture. Stockholders may permit a return 
guaranteed to them by the Federal and state 
Constitutions to be expended as they see 
fit. It is their risk, not the risk of the state 
or the consumer, whether in rate making the 
expenditure will be treated as a proper capi- 
tal charge or operating expense or whether 
it will be charged to the surplus which be- 
longs to them. The expenditure does not be- 
come subject to criticism as a matter of in- 
terest to the state or to customers unless 
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it disenables the corporation from giving ad- 
equate service at reasonable rates. _ : 
“There is no evidence whatsoever in this 


proceeding that the service given by the 
local utilities is inadequate or that its rates 
are unreasonable.” 
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New Jersey 


Commutation Fares Opposed 


b ig hearings before the New Jersey 
Board of Public Utility Commissioners 
and an examiner of the Interstate Commerce 
Commission were held in December on the 
application of the Delaware, Lackawanna & 
Western Railroad for an increase of 25 per 
cent in commutation fares. Many munici- 
palities had representatives on hand to oppose 
the increase. 

The chief engineer for the railroad testi- 
fied that the Lackawanna in the last thirty 
years had spent approximately $60,000,000 in 
suburban development of its property. He 
said that in the last twenty years the road 


has spent $29,150,450 in the suburbs, princi- 
pally for the building of bridges and the 
elimination of grade crossings. He further 
stated that $16,127,100 is being spent in an 
electrification program. 

It was testified by the assistant controller 
that even if the increase sought is granted, 
the railroad will have an annual deficit of 
$1,386,008 annually on its passenger opera- 
tion. The present. deficit was said to be 
$2,045,343 annually. 

Experts employed by the commission will 
spend the next few weeks in going over the 
testimony and exhibits presented, and a hear- 
ing will be held on February 26th for cross- 
examination of the railroad witnesses. 
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New York 


Transit Unity Plan 


AMUEL Untermyer, special counsel, has 

submitted to the transit commission a 
plan for the acquisition of the rapid transit 
properties of the Interborough Rapid Transit 
Company and the  Brooklyn-Manhattan 
Transit Company by the city of New York 
at a gross cost of $489,804,000. The plan 
provides for operation at a 5-cent fare under 
supervision of a public corporation to be 
known as the board of transit control. 

The price is the result of tentative and 
conditional agreements reached after long 
negotiations between Mr.  Untermyer, 
spokesman for the transit commission, and 
Gerhard M. Dahl, chairman of the direc- 
torate of the company. Final approval of the 
plan will have to be secured from the com- 
panies and from the transit commission. 
Legislation, it is said, must also be obtained 
from the state in order to carry out the 
proposals. The New York Herald-Tribune, 
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in describing the transit plans, says: 

“The proposed enabling act which Mr. Un- 
termyer submitted with his report eliminates 
the feature which was disapproved by the 
Republican leaders of the legislature in the 
sessions of 1929 and 1930. This was a finan- 
cial scheme whereby the city was empowered 
to make up operating deficits from taxes in- 
stead of by increasing the fare. Mr. Unter- 
myer explained it had not been found neces- 
sary to insist upon this guaranty of the 
5-cent fare, but it is believed he also hoped 
by eliminating the provision to make the bill 
more palatable to the legislature.” 

Some opposition to the plan has developed, 
and there has been speculation in the news- 
papers as to the attitude of the Interborough 
toward the enabling legislation which will 
go to the legislature. Mr. Dahl’s approval 
of the Untermyer plan is not regarded as a 
guarantee that the company will change its 
attitude, which in the past has been in op- 
position to the city transit legislation. 


North Carolina 


Utility Appliance Sales Subject 
to Chain Store Tax 


TTORNEY General Dennis G. Brummitt 
has rendered an opinion that a public 


utility which sells gas and electric appliances 
at its places of business in several towns is 
subject to the chain store tax of $50 a year 
on each store in excess of one, notwithstand- 
ing the fact that the utility pays a franchise 
tax for the privilege of conducting its busi- 
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ness. The opinion, written by Assistant At- 
torney General Frank Nash, states: 

“Tt is contended that these sales are merely 
incidental to the business of furnishing gas 
fo consumers. This retail business, however, 
is in no sense incident to this public service. 
It is not serving the public in the sale of 
these wares, but is conducting a business that 
is as distinctly private as that of any other 
merchant in the towns concerned. 

“Nor does the fact that it pays a fran- 
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chise tax for the privilege of conducting a 
public service corporation in any way affect 
this conclusion. The tax there is for the 
privilege of operating a public service util- 
ity. It is not, in any sense, an occupation 
tax upon the private business which it con- 
ducts in connection with its public service, 
but which constitutes no part of that pub- 
lic service in such way that the prices 
charged by it for these goods could be regu- 
lated by the state.” 


Ohio 


Rehearing on Dayton Gas 
Rates Asked 


T= Dayton Power & Light Company has 
applied for a rehearing of its request 
for authority to increase rates in eight com- 
munities around Dayton. The rate increase 
be denied by the commission on November 
2l|st. 

Proof of the company’s wholesale purchase 
of gas from the Ohio Fuel Gas mpany 
and the fairness of the gate rate of 45 cents 
per one thousand cubic feet was demanded 
by the commission. It is said that the com- 


pany proposes to go into this matter if a 
rehearing is granted. The Dayton Herald 


says: 

“The Ohio Fuel and Gas Company is 
owned and controlled by the Columbia Gas 
and Electric Company and both have con- 
tracts with the Columbia Engineering and 
Manufacturing Corporation, which also is 
owned by the Columbia Gas and Electric 
Company. It is this ownership, the commis- 
sion pointed out in its decision last month, 
that makes it mandatory for the Dayton 
Company to establish the reasonableness of 
the gateway price before it can pass increases 
on to the others involved.” 


v 
Pennsylvania 


Reductions Follow Merger 


Ww the announcement of the merger 
of twenty-eight companies with the 
Pennsylvania Power & Light Company hav- 
ing been approved, effective January Ist, the 
latter company has announced the voluntary 
filing with the public service commission of 
new electric rates that, it is estimated, will 


result in the reduction of approximately 
$1,500,000 a year in the cost of electricity. 
Electric rate experts of the public service 
commission have begun an exhaustive study 
of the new rates. The tariffs will affect all 


of the 26 counties in which the company is 
now operating. They would apply in several 
large cities and in 580 boroughs and other 
communities. 








According to Report— 






THERE are only three municipally owned telephone companies in the 


country. 








A New York lawyer was paid $5,000 for the slogan used by the rail- 
roads at grade crossings, “Stop, Look, Listen!” 


InstEAD of working the seven days a week on an hourly scale of 





wages, to which they are entitled, 9,569 trainmen of the Chicago Sur- 
face Lines have voluntarily agreed to work an average of 5.66 days a 
week, thus making it possible to keep the same number of trainmen on 
the payroll during the depression. 
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The Latest Utility Rulings 





Water Rates Are Approved 


A petition for increased water rates 
in Phenix City, was granted over the 
protest of the city upon a finding by 
the commission that the water supply 
was of a satisfactory quality and that 


the adjusted rates would be up to the 
level of the municipal plant serving an- 
other portion of Phenix City. Re Ala- 
bama Water Service Co. (Ala.) Dock- 
et 5896. 


e 


Rates Are Too Low to Maintain Property 


Upon complaint from a subscriber of 
a telephone company, the commission 
on its own investigation found the 
service to be grossly inadequate and at 
the same time that the rates charged 
were insufficient to maintain the prop- 
erty and yield a fair rate of return. The 


commission ordered immediate reha- 
bilitation of the system, and also desig- 
nated an increased rate schedule to be 
placed into effect upon the completion 
of such rehabilitation. Commission v. 
Rogersville Telephone Co. (Ala.) 
Docket 5991. 


7 
Toll Line Will Open New Area 


A petition for a certificate to con- 
struct and operate a long distance tele- 
phone line from Collinsville to Center, 
and from Collinsville to Gadsden, was 
granted notwithstanding the protest of 
the Southern Bell Telephone Company. 
The commission found that the pro- 
posed long-distance line would open up 
for local and long-distance service a 


large thickly settled territory which has 
no telephone service at the present time, 
and in which no telephone service 
would be profitable without the con- 
struction of such long-distance facili- 
ties. The commission also found that 
the proposed line would not be com- 
petitive with the Southern Bell line. 
Re Weaver (Ala.) Docket 6069. 


e 


No Return Allowed on 


Permission was granted to dismantle 
an artificial gas plant at Pittsburg. The 
commission gave notice that it will not 
fix gas rates in the future to produce a 
return on the value of property no long- 


Dismantled Plant Value 


er in service which has been abandoned 
under a plan for amortizing the invest- 
ment therein. Re Coast Counties Gas 
& Electric Co. (Cal.) (See Utilities 
and the Public, page 123.) 


e 


Coercion of Carriers by Consignees Condemned 


In a general investigation into the 
operations of certain motor carrier 
truckers, the commission, in an attempt 


to clear up the unsatisfactory and com- 
petitive conditions, entered an order 
definitely fixing territories to be served 
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by carriers whose routes were under 
consideration. As to other carriers, the 
commission issued certificates in lieu 
of existing rights and ordered various 
carriers to cease and desist from cer- 
tain unauthorized operations. The com- 
mission threatened to look into the 
matter of commercial coercion by ship- 
pers to obtain low rates. The commis- 


sion’s opinion stated: “Automotive car- 





The commission found as a fact that 
certain so-called “contract” motor car- 
riers, operating in the territory of So- 
nora, were actually common carriers, 
and a “cease and desist” order was is- 
sued. The commission ruled that where 
the only limitation upon the right ex- 
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Motor Carrier Contracts Were Subterfuges 





riers can perform duties consistent with 
law only, and efforts of consignees to 
interfere with these duties by in- 
fluencing producers or carriers through 
intimidation, or by attempts to nego- 
tiate low rates under ‘contracts’ cannot 
be looked upon with complacency by 
the commission.” Robson v. Arutunian 
(Cal.) Decision No. 23114, Case No. 
2813. 






tended by a motor carrier operator to 
his patrons to receive such service is 
that the business of such patron should 
“prove profitable,” such operation is un- 
lawful in the absence of a certificate. 
Sierra Railway Co. v. Berg (Cal.) De- 
cision No. 23121, Case No. 2896. 
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A Train Stop Must Serve Public Convenience 


Upon application of the carrier, a 
stopping point was fixed for passenger 
trains in the vicinity of San Pablo ave- 
nue, Oakland. The commission held 
that in determining such a matter it 
should base its order upon the public 


convenience and necessity rather than 
upon conditions existing in a right of 
way deed from a private property owner 
to the carrier. Re Southern Pacific Co. 
(Cal.) Decision No. 23116, Application 
No. 10802. 
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No Pipe Line Permit in Home Rule City 


An application of the Fulton Petro- 
leum Corporation for a certificate of 
convenience and necessity to construct 
and operate a gas pipe line in territory 
surrounding the Grand Junction dis- 
trict, was denied for lack of jurisdic- 
tion as to that portion of the proposed 
system which would serve the com- 
munity of Grand Junction itself, which 
is a home rule city and which had 


granted a franchise to the applicant. 
The application was denied as to the 
proposed operations which would serve 
other communities which were not 
home rule cities because of the failure 
of the applicant to show financial re- 
sponsibility. Re Fulton Petroleum 
Corp. (Colo.) Application No. 1557. 
a Utilities and the Public, page 
123.) 
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Interstate Business Must Be Separated 


Relying upon the recent ruling of the 
United States Supreme Court in the 
Illinois Bell Telephone Case, the com- 
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mission refused to grant an application 
for increased intrastate rates by an 
interstate and intrastate bus carrier 
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which had failed to allocate to its 
intrastate service the property value, 
expenses and revenues applicable to 


such service. Re Louisville-Evansville 
Transportation Co. (Ind.) (See Utili- 
ties and the Public, page 123.) 


Telephone Exchanges Are Divided 


A telephone company operates thir- 
teen exchanges scattered over two ad- 
joining counties in north Missouri. 
The system has grown up on a “free 
interexchange” basis which has lately 
been found discriminatory and burden- 
some on local patrons not making ex- 
tensive use of the interswitching facili- 
ties thus afforded. The company rec- 
ognized, however, that a strict toll basis 
for communications between each ex- 
change would impair the value of tele- 


phone service generally in that terri- 
tory. The commission approved, with 
some modifications, the proposal of the 
applicant to divide the territory in two 
by drawing an arbitrary line coinci- 
dental with the county line, leaving five 
exchanges in one county and eight in 
the other between which a toll charge 
would be authorized, but permitting 
free service between the two areas so 
created. Re Inter-County Telephone 
Co. (Mo.) Case Nos. 6949, 6950. 


Proportion of Common Stock Is Fixed 


An application for authority to issue 
2,000 shares of preferred stock at a par 
value of $100 per share, and 800 shares 
of nonpar common stock was ap- 
proved. The arrangement will improve 
the common stock equity from 3.8 per 
cent of the total capital to 10.2 per cent 


thereof. The commission said that it 
has insisted heretofore in all but excep- 
tional cases that the common stock of 
utility securities should constitute at 
least 20 per cent of the total capitaliza- 
tion. Re Ozark Central Telephone Co. 
(Mo.) Case No. 7300. 


New Railroad Bridge Is Planned 


The West Shore Railroad Company 
and other rail carriers were directed to 
proceed with negotiations initiated by 
the state highway commission relative 
to the construction of a proposed high- 


way bridge over the railroad’s right of 
way in the village of Ridgefield Park. 
Other projects were discussed. State 
Highway Commission v. West Shore 
Railroad Co. (N. J.) 


Transfer of Telephone Property Is Approved 


A petition of the individual owner of 
the Farnett Telephone Company, oper- 
ating in Onondaga county, was granted 


to transfer such property to the New 
York Telephone Company. Re Farnett 
(N. Y.) Case No. 6460. 


Franchise Rates Are Subject to Commission Power 


An order of the New York Public 
Service Commission increasing street 


car fares in Yonkers was sustained 
on an appeal to a state court. The 
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city contended that the commission 
lacked jurisdiction to change the rates 
specified in the company’s franchise. 
The court held that this franchise 
granted in 1911 was made in submis- 


sion to a statute of 1910 giving the 
public service commission superior 
powers to increase fares when inade- 
quate to yield a fair return. Yonkers 
v. Maltbie, 245 N. Y. Supp. 514. 


Cars Are Leased to Parent Company 


The commission approved an appli- 
cation of the B. & Q. Service Company 
(a subsidiary of the Brooklyn & Queens 
Transit Corporation to execute a condi- 
tional sales contract for the purchase of 
100 new surface cars to be leased to its 
parent corpdration for operation. The 
cars will be bought with money loaned 
by the parent corporation in return for 
securities issued by the subsidiary cor- 
poration. The alleged reason of this 
arrangement was said to be the fact 
that the street cars would be covered by 
a lien of thirteen mortgages now cov- 


ering the properties of the parent cor- 
poration if they were sold directly to 
the latter. The commission said it was 
ordinarily not disposed to look with 
favor upon the intervention of a sub- 
sidiary company with the usual resul- 
tant complicated financial transacting 
and intercorporate relations, but would 
permit it in this case to facilitate the 
acquisition of additional equipment in 
view of the fact that both parent and 
subsidiary are subject to the commis- 
sion’s jurisdiction. B. & Q. Service 
Co. Inc. (N. Y.) Case No. 3022. 


Service Restrictions in Franchise Are Upheld 


the benefits of the franchise without 
question, acquiesced in all its terms and 
was thereby estopped at this date to 


A railway carrier contended that a 
city had no authority to impose restric- 
tions as to service in its franchise. The 
commission in sustaining a complaint 
against service ruled that regardless of 
the power of the city to impose such 
limitations, the carrier had, by accepting 


7 


raise the point. New York v. New 
York, Westchester & Boston Railway 
Co. (N. Y.) Case No. 3012. (See Utih- 
ties and the Public, page 123.) 


Operating Expenses Are Modified 


An application for authority to in- 
crease water rates at Beckley and 
Mabscott, West Virginia, was granted 
after considerable modification by the 
commission of the utilities’ claimed rate 
base and list of operating expenses. 
The rate base finally fixed was $311,000. 
The claim of $45,000 for going value 
(or 10 per cent of reproduction cost) 
was modified to $20,000, because the 
plant is apparently not operating as 
economically and efficiently as it could 
be. The claim of $17,300 for salaries 


for officials and administrative employ- 
ees was reduced to $12,500 because 
most of the officials appeared to be 
shareholders in the company. The com- 
mission also modified the allowance for 
operating labor upon the finding that 
two men could do the work now per- 
formed by three men operating in 8- 
hour shifts at a pumping station. 
Rates finally approved were calculated 
to yield a return of approximately 7 
per cent. Re Beckley Water Co. (W. 
Va.) Case No. 1978. 


Note.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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The Utilities and the Public 





Bus Carrier Must Allocate Intrastate 
Business Accounts 


O*™ of the first, if not the first, 
official regulatory reaction to the 
interesting decision registered last 
month by the Supreme Court of the 
United States in the Illinois Bell Tele- 
phone Case comes from the Indiana 
commission, which has not always been 
so prompt in concurring with regula- 
tory decisions of the Federal judiciary. 
(See McCardle v. Indianapolis Water 
Co. P.U.R.1927A, 15.) 

The point arose when the Louisville- 
Evansville Transportation Company, 
operating a bus service between those 
Kentucky and Indiana cities respec- 
tively, as well as intermediate points, 
asked for authority to increase rates on 
its purely intrastate operations. The 
Indiana commission could not, of 
course, interfere with any increase for 
interstate business. It did, though, re- 
fuse to grant the increase requested be- 
cause the bus company had failed to 
allocate to its intrastate service the 


value of property, expenses, and reve- 
nues that applied to that service. 

The commission’s opinion points out 
that Commissioner F. T. Singleton had 
ruled on this point even prior to the 
decision in the Illinois Bell Case by the 
highest court. The opinion stated: 

“This commission has no authority to 
fix interstate rates to be charged by this 

titioner in its interstate operation. 

either has any other governmental body, 
whether state or national, authority to fix 
rates to be charged for interstate service 
by this petitioner. It can charge for that 
service what it may choose to charge. The 
only test of the fairness of rates put in 
effect for interstate service will be the will- 
ingness or unwillingness of patrons to pay 
such rates.” 

It would follow from this that intra- 
state rates should be watched very 
closely to prevent any attempt either 
to make them contribute to or receive 
contributions from deficits or surpluses 
respectively arising from such unregu- 
lated interstate operations. 
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Natural Gas Authority Refused to Applicant 
Unable to Show Financial Responsibility 


6 state of Colorado occupies a 
rather peculiar position on the map 
of utility regulation. It has what is 
called “home rule” municipal regula- 
tion. There are in Colorado certain 
cities known as home rule cities, in 
which the state commission has no au- 
thority. Not every Colorado city is a 
home rule city. It takes an act of the 
legislature to create a home rule city. 
But enough of them exist to make a 
number of blind spots in the area of 
the Colorado commission’s jurisdiction. 

The theory of home rule regulation, 
of course, is to let the city do its own 


regulating. Grand Junction, Colorado, 
is a home rule city. 

Not long ago the Fulton Petroleum 
Corporation obtained from the city of 
Grand Junction a franchise for the dis- 
tribution in that city of gas to be piped 
from a field some twenty-seven miles 
away. 

Next, the company applied for a cer- 
tificate from the Colorado commission 
to serve a number of towns and com- 
munities in the Grand Junction district, 
including the towns of Fruita, Clifton, 
Palisade, and territory intermediate to 
Grand Junction and Fruita. The town 
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of Fruita also granted a franchise but 
this is not a home rule city. The ap- 
plication was protested by the South- 
ern Union Gas Company and the Argo 
Oil Company. 

One of the points raised was whether 
the commission, which admittedly had 
no jurisdiction to regulate the opera- 
tions within Grand Junction, could re- 
fuse necessary operations outside of 
Grand Junction which were for the 
purpose of supplying or carrying on the 
business within the municipality. The 
commission decided, in view of prior 
court decisions, that a utility author- 
ized by franchise to serve within a city 
may construct a plant or distribution 
line or do any other construction work 
outside of the city limits for the sole 
purpose of serving the customers on 
the inside without seeking the approval 
of the state commission. 

The next question raised concerned 
customers of the Grand Junction dis- 
tributing system who might happen to 
live just outside of the city line—sub- 
urbanites. Could the commission exer- 
cise jurisdiction over these isolated 
service fringes on a central system 
over which it had no control? Again 
the commission decided that it could 
not. 

Accordingly the commission decided 
that it lacked jurisdiction to issue a 
certificate or control in any other man- 
ner that part of the proposed system 
which would be used exclusively for 
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furnishing service to the city of Grand 
Junction. 

The next point concerned the au- 
thority for service in the territory ad- 
mittedly subject to the commission’s 
control. Upon this point the commis- 
sion denied the application as to that 
part of the proposed service outside of 
Grand Junction because of the com- 
pany’s failure to show its financial re- 
sponsibility. The opinion of the com- 
mission states : 


“The commission was quite surprised 
- when at the second hearing no evidence 
whatever was offered as to the financial 
condition of the applicant, or the plans for 
financing the contemplated developments. 
One of the most elementary principles of 
utility regulation is that a utility desir- 
ing a certificate of public convenience and 
necessity should make ample proof of 
financial responsibility. In this applica- 
tion it was shown very clearly that the 
applicant has no sufficient funds to finance 
its program, and we were told frankly that 
it has not been decided whether the di- 
rectors, the stockholders generally, or the 
public ,, would be called upon for the 
money.’ 


Chairman Bock dissented in part 
from the opinion of his brother com- 
missioners. He was of the opinion that 
the commission did have authority to 
consider the application on its merits 
for the proposed construction outside 
of the city of Grand Junction, even 
though its purported purpose was for 
the rendition of service to the residents 
within the city. 


e 


Value of Abandoned Property Not to Be Considered 
in California Rate Cases 


ep California commission has 
served notice on gas and electric 
companies operating in that state, that 
hereafter it will not permit future rates 
to produce a return on the value of 
property which has been abandoned 
under a plan for amortizing the lost 
investment. 

The commission regarded this de- 
cision as important enough to issue a 
special statement about it. 
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“The decision is of especial impor- 
tance,” it said, “because of the wide- 
spread introduction of natural gas.” 

This ruling came about as a result 
of an application by the Coast Counties 
Gas & Electric Company for authority 
to dismantle its artificial gas plant at 
Pittsburg, California, and sell the site. 
This change has resulted from the in- 
troduction of a natural gas supply into 
the company’s system. 
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In granting the authority, the com- 
mission required as a condition prece- 
dent to its approval, that the company 
will file a stipulation agreeing to ex- 
clude the value of its investment in the 
abandoned property from its statements 
of property value in future rate pro- 
ceedings, and also to exclude from 
operating expenses any amount neces- 
sary to amortize the value of the aban- 
doned property. 

The interesting part of the order is 
that these restrictions will apparently 
obtain only in the event that the com- 
pany requests the commission at some 
future time to fix rates on the “present 
fair value basis,” rather than on the 
“historical cost” of its property. 

The California commission is one of 
the few regulatory bodies that still uses 
the historical value basis for its own 
calculation in utility rate cases, regard- 
less of the decision of the Supreme 
Court to the contrary. Reversals of its 
orders because of this practice have 
heretofore been avoided by its authori- 
zation of rather liberal rates of return 
on the historic value of utility prop- 
erty. 

The recent order of the commission 
in excluding the value of abandoned 
property from future rate cases was 
taken because it appeared that the Coast 
Counties Company would not need the 
artificial plant even for standby equip- 
ment. 

Commissioner Louttit, in giving the 
opinion in which the other four com- 
missioners concurred, said in part: 

“On what basis the company will in the 
future urge this commission to fix rates 
is not disclosed by the record. I believe, 
however, that applicant should be put on 
notice that the amortization of the invest- 
ment in abandoned property is foreign to 
rates fixed on the present value of prop- 
erty, because the property is no longer in 
service. 

“In other words, if applicant were be- 
fore us today urging that its rates be fixed 
so as to yield a return on the present value 
of its properties, such value would not 
include the abandoned property and, there- 
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fore, there would be nothing to amortize. 
It, therefore, does not seem to be unrea- 
sonable to require applicant to stipulate 
that if it hereafter urges the commission 
to fix rates on the basis of the then pres- 
ent value of its properties, it will exclude 
from its properties the investment in its 
Pittsburg gas plant and exclude from 
operating expenses any amount necessary 
to amortize the investment in such plant. 

“T believe the company should be per- 
mitted to charge to ‘property abandoned,’ 
the actual cost of the properties abandoned, 
less proper accrued depreciation, which 
should from time to time have been 
charged to operating expenses and which, 
if not so charged, should now be adjusted 
through profit and loss, and less the esti- 
mated salvage value of the property to be 
abandoned. The amount that may be 
charged to said ‘property abandoned’ will 
be fixed by a supplemental order. Under 
the provisions set forth in this opinion and 
order, such amount may be amortized over 
a period of ten years on a 6 per cent sink- 
ing fund basis by appropriate charges to 
operating expenses.” 


In other words, as long as the utility 
chooses to submit to the commission’s 
theory of historic cost as the basis for 
its rate-fixing valuation, it will be per- 
mitted to amortize the value of aban- 
doned property through operating ex- 
penses. But, as soon as it insists upon 
the present value basis laid down in 
Federal decisions, it will forfeit the 
privilege of amortization or otherwise 
including it in the rate base. The case 
is chiefly interesting because the com- 
mission seeks to bind its bargain with 
the utility on this point by making it 
file a stipulation agreeing with its terms 
as a condition to the exercise of au- 
thority to abandon the unit. 

Aside from any question as to 
whether this practice is entirely per- 
missible under the rulings of the Fed- 
eral courts, will the acceptance of this 
authority by the company even estop it 
from raising the point? Does such ac- 
ceptance of the commission’s terms es- 
tablish a contract between the commis- 
sion and the company? These are in- 
teresting questions that the California 
decision raises. 














| is fairly well settled in the law that 
a city may properly bind a utility 
to a specific rate to be charged in con- 
sideration for the granting of a fran- 
chise to operate. The frequent and 
futile attempts of street railway com- 
panies to break away from 5-cent fare 
franchises, such as those in New York 
city, have just established this legal 
principle beyond the most skeptical 
lawyer’s doubt. 

Whether or not, however, a city may, 
in granting a franchise to a utility, bind 
it to a specified standard of service has 
not been before the courts so often. 
Many franchises of street car companies 
contain provisions requiring cars to 
pass over certain specified routes “at 
least once every fifteen minutes during 
daylight hours,” or at similar specified 
intervals. With the recent increase in 
operating costs and declining patronage, 
some street car companies are beginning 
to feel the pinch of such service re- 
strictions. Of course, state commis- 
sions, where they have power to do so, 
will generally grant relief where relief 
is needed. But suppose the commission 
does not have such power, or suppose 
the commission refuses to exercise such 
power. 

A decision of the New York Transit 
Commission deals with this problem. 
It appears that the city of New York 
and various civic organizations com- 
plained against the New York, West- 
chester & Boston Railway Company 
for “violation of provisions of its 
franchise.” This franchise granted 
and accepted in 1904, contained a pro- 
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Complaint against the Violation of Franchise 
Service Requirements Sustained 





vision requiring the operation of at 
least “sixty trains in either direction 
daily, stopping at all of the stations 
within the city limits,” and prohibiting 
at any time operations with a head- 
way between trains greater than thirty 
minutes. 

The utility contended that the city 
had no authority to impose in the 
franchise this provision respecting serv- 
ice. The commission was of the opin- 
ion that ample authority existed for the 
right of the city to impose such re- 
strictions in the grant, but based its rul- 
ing on the ground that the company 
had, by accepting the franchise and 
operating under its terms all these 
years, acquiesced as to all its provisions, 
and would not be heard while retain- 
ing the benefits of the contract to dis- 
pute its validity. 

The railway company next contended 
that the contract was subject to the su- 
perior jurisdiction of the Transit Com- 
mission. The commission doubted 
whether, in view of the early date of 
the grant, it could be so subjected to 
the Public Service Commission Law. 
But ruled that in any event, the con- 
tract and all its provisions would re- 
main binding as between the parties 
until changed or amended by the state, 
the commission, or upon petition of one 
of the parties themselves. 

The railroad raised the final point 
that the commission had no authority 
to enforce the provision of the fran- 
chise. The commission ruled that the 


law expressly authorized such jurisdic- 
tion. 








American Industrial Development Due 
to the Electric Utilities 





ECENT study shows that the United States contributes 41 per cent 


R 
A of the total electricity generated by all other countries. 
Some home folks say that the electric in- 


generates only 6 per cent. 


Canada 


dustry is a menace to the country. Some foreign students, however, 
believe that it in a large measure accounts for our tremendous develop- 


ment and prosperity as compared with that of other countries. 


Any- 


way, while talkies talk, workers work. The electrical industry keeps 
on growing. 
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RE CHICAGO, HARVARD & GENEVA LAKE RAILWAY CO. 
WISCONSIN RAILROAD COMMISSION 


Re Chicago, Harvard & Geneva Lake 
Railway Company 


[R-3838.] 


Service — Commission jurisdiction — Discontinuance. 
The Commission has no jurisdiction to authorize a railway company to 


discontinue service. 


[October 6, 1930.] 
| pecan n by a railway company for authority to discontinue 
certain service; dismissed for lack of jurisdiction. 


By the Commission: Under date 
of May 28, 1930, the Chicago, Har- 
vard & Geneva Lake Railway Com- 
pany filed with the Commission a pe- 
tition, the prayer of which is as fol- 
lows : 

“Your petitioner, therefore, prays 
that authority be granted to your pe- 
titioner and/or its receiver to discon- 
tinue the operation of cars and traffic 
and that the certificate of convenience 
and necessity heretofore issued to it 
be cancelled and declared null and 
void, and that its physical property 
may be sold in whole or in part, pur- 
suant to such order as may from time 
to time be entered in the proceedings 
now pending in the district court of 
the United States, Northern District 
of Illinois, Eastern Division, wherein 
the Central Trust Company of Illinois, 
as trustee, is complainant, and your 
petitioner is defendant; that upon the 
sale of said property, in whole or in 
part, that the same may be dismantled 
and removed, and that this Commis- 
sion may make such other and further 
order herein as may be appropriate in 
the premises in furtherance of the 
specific relief herein prayed, and this 
your petitioner will ever pray.” 

A hearing was held under the pro- 
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visions of Chapter 196, at the Capitol 
in Madison, July 25, 1930. The fol- 
lowing appearances were entered: 

For Chicago, Harvard & Geneva 
Lake Railway Company, by William 
McKinley, General Counsel, Presi- 
dent, and representing the receivers; 
American Sand and Gravel Company, 
by J. L. Hodgson, Traffic Manager ; 
Village of Fontana, by Godfrey, Am- 
lie and Arnold, by Mr. Amlie, Attor- 
ney, and L. G. Buchler, Village Presi- 
dent. 

The Commission is without juris- 
diction to authorize the abandonment, 
discontinuance, or dismantling of the 
railroad, as prayed for. There is no 
statute conferring this jurisdiction 
upon the Commission, and the Com- 
mission must look to the statutes for 
its authority to act. The supreme 
court has expressly held that we are 
without jurisdiction in such cases. 

Furthermore, § 193.11, Statutes, 
provides in part as follows: 

“Wherever such corporation (street 
or interurban railroad) has construct- 
ed its railway on any street or high- 
way under a franchise granted to it 
by any town or village board or city 
council, such corporation shall not, 
during the term of such franchise, 
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such railway on a public street or 
highway within any town, village, or 
city without the consent of the proper 
town or village board or city coun- 
cil.” 

It will thus be seen that the railroad 
may not lawfully abandon its railway 
without securing the consent of the 
respective towns, villages, and/or 
cities, upon the streets or highways, 
on which it is located. Having 
secured such consent, there seems to 
be no other legal requirement neces- 
sary to comply with in order to effect 
a lawful discontinuance of this rail- 
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abandon or discontinue any part of 


railroad is such that its discon- 
tinuance and dismantlement is con- 
sistent with all other provisions of 
law and with its legal obligations to 
the public. 

The Commission finds that upon 
securing proper consents of the local 
town, village, and city boards and 
councils, no outstanding order of this 
Commission and no legal obligation 
of the petitioner will be violated hy 
the proposed abandonment. 

It is therefore ordered, that the pe- 
tition be dismissed for want of juris- 
diction. 
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John Ruttle et al. 


Cheltenham & Abington Sewerage Company 


[Complaint Docket No. 8075.] 


William G. Glenn 


Cheltenham & Abington Sewerage Company 


[Complaint Docket No. 8076.] 


Mrs. Elizabeth Lewis Boyer 


Cheltenham & Abington Sewerage Company 


[Complaint Docket No. 8078.] 


School District of Township of Abington 


Cheltenham & Abington Sewerage Company 


[Complaint Docket No. 8079.] 
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road. The financial showing of the 
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RUTTLE v. CHELTENHAM & ABINGTON SEWERAGE CO. 


Herman Roll et al. 


Uv 


Cheltenham & Abington Sewerage Company 


{Complaint Docket No. 8081.] 


Township of Abington 


Uv 


Cheltenham & Abington Sewerage Company 


[Complaint Docket No. 8083.] 


Township of Cheltenham 


Uv 


Cheltenham & Abington Sewerage Company 
[Complaint Docket No. 8084.] 


Valuation — Property occupied by adverse possession — Storm sewers. 
1. A sewerage utility was not permitted to include in its rate base the 
value of storm sewers which it had permitted municipalities to use and 
maintain without protest for more than thirty years, and of which it failed 
to show sufficient evidence of ownership or possession to justify charges 
for their use, p. 116. 
Valuation — Cost of financing — Failure of evidence. 
2. Cost of financing is an element to be considered in reproduction cost 
" valuation, and the mere failure of the utility to show such expenditures 
does not of itself preclude an allowance therefor in a reproduction cost 
appraisal, the lack of actual expenditure being given consideration in de- 
termining fair value, p. 120. 
Valuation — Working capital — Sewerage utility. 
3. An allowance of $1,000 was made for working capital of a sewerage 
utility having a total rate base of $185,000, p. 120. 
Valuation — Going value — Sewerage utility. 
y 4. An allowance of $12,000 was made for going value of a sewerage utility 
having a total rate base of $185,000, p. 120. 
Return — Percentage allowed — Sewerage utility. 
5. Rates of a sewerage utility were limited so as to produce an expected 
1 annual return of 7 per cent on the fair value of its properties, p. 120. 
Depreciation — Percentage allowed — Sewerage utility. 
6. An annual allowance of 1 per cent based on the reproduction cost new 
y depreciated of a sewerage utility’s properties was allowed for annual depre- 
ciation, p. 121. 
[October 6, 1930.] 
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Peywerarigg by patrons of a sewerage utility against rates 


charged; rates revised. 


By the Commission: These com- 
plaints raise questions of the reason- 
ableness and legality of rates con- 
tained in tariff schedule P. S. C. Pa. 
No. 4 of respondent company, which 
became effective July 1, 1929. This 
tariff greatly increased existing rates 
for sanitary sewage service, private 
storm water drainage service, and 
created new charges to the complain- 
ing municipalities for public highway 
drainage based upon the number of 
inlets. The burden of substantiating 
the new charges and increases rests 
upon respondent. 

Owing to the small number of 
sewerage corporations operating with- 
in this state, the instant proceedings, 


involving an evaluation for rate-mak- 
ing purposes of the property of re- 
spondent used and useful in the public 


service, is unusual. The Commission, 
however, through the courtesy and 
cooperation of the city of Bethlehem, 
obtained the services of Robert L. 
Fox, city engineer, a well known engi- 
neering expert in matters of this kind. 
Therefore the Commission has had, in 
connection with its own bureau of 
engineering, the best obtainable tech- 
nical advice and experience in check- 
ing the voluminous and important 
engineering features of the record. 
The Cheltenham & Abington 
Sewerage Company had its beginning 
in a real estate development enterprise. 
W. T. B. Roberts, the present owner 
of respondent company, in association 
with William L. Elkins and Peter A. 
B. Widener had acquired an extensive 
area of land, which now comprises 
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the sections known as Glenside and 
Elkins Park, Montgomery county. 
This land was graded, laid out into 
lots, and streets established. Two 
separate and distinct systems of pipes 
were laid, the one system being for 
sanitary sewage disposal and the other 
for storm water disposal. Subse- 
quently W. T. B. Roberts acquired the 
respective interest and titles of his as- 
sociates in the development project. 
By various deeds and agreements 
which were introduced in evidence, 
the sanitary sewer system was con- 
veyed to the Cheltenham & Abington 
Sewerage Company, incorporated in 
1900 by Roberts for the purpose of 
segregating that business from the 
real estate business. It is respondent’s 
contention that, in addition to the 
sanitary sewerage system, the deeds, 
agreements, etc., conveyed title to it 
in the storm water disposal system. 
Complainants contend that for the use 
of the latter system, respondent has 
no legal right to collect charges or in- 
clude its value in the rate base. 

[1] Before proceeding to a deter- 
mination of fair value, it is, therefore, 
necessary to determine the legal status 
of the storm sewers, and whether they 
constitute a facility of respondent 
presently useful in a public service 
rendered by it. 

The storm sewers in the Glenside 
district and those of the Elkins Park 
district constitute two separate and 
disconnected systems. 

The Glenside system was built in 
manner as follows: On August 20, 
1897, Elkins and Widener became the 
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owners of a tract of land in the Glen- 
side district of Abington township, 
which was drained by Weldon creek 
and other small streams tributary 
thereto. This tract was then laid out 
into streets and lots for development 
purposes. The streets were placed as 
far as possible on or adjacent to the 
course of Weldon creek and _ its 
branches. Brick conduits and vitri- 
fied pipes were laid in the bed of the 
streets and the creek and its branches 
were turned into the storm sewers so 
constructed. So much of the original 
channels of Weldon creek and its 
branches as were not occupied by the 
storm sewers were filled to meet the 
level of the surrounding lands and the 
streets were macadamized, curbed, and 
the sidewalks built. The storm sewers 
thus constructed were limited to that 
portion of the tract which contained 
the original creek beds, or to 
straightened parallels which corre- 
sponded to, and have served the same 
drainage purposes as, the original 
stream beds. At the same time a 
separate system of pipes, wholly un- 
connected with the surface drainage 
system, was laid throughout the entire 
tract to take care of the sanitary 
sewage of the buildings to be erected 
on the lots which the developers pro- 
posed to sell. In the southwestern 
part of the Widener-Elkins territory 
a storm sewer draining into Tacony 
creek was also constructed prior to 
the time the real estate was sold to 
Roberts. Subsequently, in completion 
of the line and in conjunction with 
the acquisition of a right of way for 
street railway purposes a storm water 
sewer was built for one, Joseph 
Wharton, as part of the consideration 
for the grant of a right of way for 
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railway purposes. Such right of way 
was also opened for public use as a 
highway and conveyed to the county 
of Montgomery. In 1912 the town- 
ship of Abington constructed a short 
lateral with catch basins and manholes 
in Wharton avenue as part of this 
system. 

When ownership to the entire tract 
was in Elkins, Widener, and later 
Roberts, the only obligations upon 
them were to accept the surface drain- 
age from upper land and to receive 
water flowing in natural courses at 
their boundary line and discharge it 
at the natural point of departure. 
When they assumed to lay out the 
plat for development, dividing it into 
lots and streets and providing for 
their proper drainage, whether by 
open ditch or underground conduits, 
over, or corresponding to, or sub- 
stituted for, the natural drainage 


course, they created easements for the 


benefit of the individual lots and 
rights appurtenant to the real estate. 
Lots were conveyed under general 
warranty deed without reservation, 
thus conveying to the purchasers the 
right to have the property drained 
by the facilities constructed by the 
granters in substitution of the natural 
flow. Sharpe v. Scheible (1894) 162 
Pa. 341, 29 Atl. 736; Wacker v. Mc- 
Devitt, 18 Lanc. Law Rev. 33. In 
other words the purchaser acquired 
with the deed the right to drainage 
into the storm sewer system construct- 
ed by the real estate developers, 

The streets of the development were 
dedicated and taken over by the town- 
ship. The act of dedication must have 
included all incidents necessary for 
the proper use of the public easement 
thus created. The storm sewers were 
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necessary for the building and con- 
struction of the highways and must 
be considered as dedicated in the same 
degree as the surface curbs and gut- 
ters. Elliot on Roads and Streets (4 
Ed.) Vol. 1, § 494; Sears v. Crocker 
(1904) 184 Mass. 586, 69 N. E. 327. 
The mere fact that they were laid 
beneath the surface cannot change the 
legal effect of the dedication. There 
is no specific evidence of record which 
indicates that the title of the original 
owners in the drainage system was 
reserved, either in the recording of the 
plats or in conveyances to purchasers. 
Indeed, it is extremely doubtful 
whether they could have successfully 
reserved title to the storm water 
sewers when they dedicated the streets 
to public use. Conditions of a dedi- 


cation which are subversive of the 
public easement intended to be created, 


or repugnant to it, or which restrict 
the proper enjoyment thereof, are 
void. Moreover, a municipality has 
the inherent power to keep its streets 
in usable condition paramount to pri- 
vate rights therein. Elliot on Roads 
and Streets (4th Ed.) Vol. 1, §§ 555 
to 569. 

The subsequent attitude of respond- 
ent and its predecessors indicates that 
until the new tariff was proposed the 
right of the municipality to the drain- 
age afforded by the system was un- 
questioned. For thirty years the 
township has exercised control over 
the streets and storm water system 
without protest or reservation by re- 
spondents. It has cleaned inlets, built 
new ones, made repairs, and even built 
extensions to the existing system. 
The record is not persuasive that re- 
spondent’s acts in relation to the main- 
tenance of the system were of such a 
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nature as to indicate a proprietary in- 
terest sufficient to sustain a prima 
facie claim of title or even possession. 
Moreover the books of respondent 
show no expenditures charged to 
maintenance or repair of the storm 
sewers. 

From all the facts of record we con- 
clude that respondent has failed to 
show ownership or possession of these 
storm water drains so as to justify 
charges for their use. 

By the same process of reasoning 
the Elkins park system of storm 
sewers must be eliminated from the 
respondent’s rate base. We are of 
opinion that respondent has failed to 
demonstrate its title therein. By 
agreement of December 31, 1900, 
William L. Elkins sold to William T. 
B. Roberts all his right and interest 
in and to all the “sewerage plant and 
system now constructed and owned 
by him, the said Elkins, as situate in, 
through, and under Ogontz park.” 
On the same day Roberts, by endorse- 
ment, assigned to respondent his in- 
terest in the agreement of sale and 
by separate deed conveyed to respond- 
ent the land occupied by the sanitary 
sewerage disposal plant which had 
been conveyed to him by Elkins. On 
December 11, 1903, the trustees of the 
estate of William L. Elkins by deed 
confirmed the agreement of sale of the 
“sewerage system and plant’ to 
Roberts. 

We are not persuaded that these 
transactions were ever intended to 
convey to Roberts, and in turn to re- 
spondent, title to the storm water 
sewers. Even if such intention were 
to be assumed, we are not convinced 
that the agreements and deeds are, in 
and of themselves, proof of title in 
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fee to the storm water drainage sys- 
tem, or of the right to convey such a 
title. It must be remembered that a 
sanitary sewer system existed wholly 
distinct and separate from the drain- 
age system. It seems unreasonable to 
assume the intention to convey two 
physically separate systems by lan- 
guage referring to a single system. 
This consideration coupled with subse- 
quent lapse of thirty years without 
assertion or claim of right in the 
storm sewers, the sales of property 
without reservation of title, and dedi- 
cation of the streets, leads us to the 
conclusion that the title respondent 
received through Roberts was that of 
the sanitary sewer system only. 

Furthermore, in addition to the 
above considerations it might be force- 
fully argued that the complaining mu- 
nicipalities acquired prescriptive rights 
in the storm water sewers by reason 
of uninterrupted user for thirty years 
without claim for compensation, or as- 
sertion of right or title, on respond- 
ent’s part. 

In view of the above conclusions, 
evidence relating to the storm water 
systems will be disregarded and the 
Commission’s inquiry directed to a 
determination of the fair value for 
rate making of the sanitary sewers of 
respondent. 

Respondent owns and operates 
about twelve miles of sanitary sewers, 
varying in diameter from six to twelve 
inches, in the districts of Glenside and 
Elkins park. It formerly operated a 
sewage disposal plant, but now con- 
ducts the sewage into the trunk line 
sewers of Cheltenham township and 
of the city of Philadelphia upon an 
annual rental basis. Its office is lo- 
cated in Glenside. 
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Studies of original, historical, and 
book cost presented by both sides do 
not afford any considerable assistance 
in a determination of fair value. Com- 
plainants’ original cost figures while 
informative are necessarily incom- 
plete since they were taken from pri- 
vate engineering records, unsupported 
by proper vouchers or any data of 
actual record. They do not contain 
all the facts necessary for the deter- 
mination of actual original cost. The 
record is replete with evidence of the 
unsatisfactory condition of respond- 
ent’s books, of the close relationship 
between the company and other pri- 
vate interests of the Roberts family. 
This condition has developed a maze 
of uncertainties which are not con- 
ducive to exact fact finding. There- 
fore, neither the so-called historical 
cost study of respondent nor the book 
value as found by the Commission’s 
bureau of accounts and statistics are 
reliable indicia of original cost in the 
present instance. 

In support of its rates respondent 
introduced in evidence an estimate of 
reproduction cost new as of July 1, 
1929, which indicates a total cost of 
reproducing the property including 
construction overheads, cost of financ- 
ing, and working capital, but exclud- 
ing going concern value of $227,674. 
Complainants’ estimate totals $180,- 
167 with no allowance for cost of 
financing or working capital. Taking 
into consideration these items and the 
several deductions from inventory 
claimed by complainants, its total re- 
production cost new estimate closely 
approximates that submitted by re- 
spondent. A careful study of the 
record indicates that respondent’s unit 
cost figures are with minor adjust- 











ments reliable indices of prices obtain- 
ing as of the date of the appraisal. 

[2] We cannot agree with com- 
plainant that cost of financing should 
be eliminated from the reproduction 
cost estimate in this case. It is an 
element of cost to be considered. Erie 
v. Public Service Commission, 96 Pa. 
Super. Ct. 42, P.U.R.1929C, 568. 
While the books of the company do 
not indicate such expenditure in the 
past, and the record is otherwise silent 
on the subject, the failure to show 
such expenditures does not of itself 
preclude the inclusion of an estimated 
allowance therefor in the reproduc- 
tion cost. Due consideration of the 
fact that the record fails to show that 
respondent actually incurred such ex- 
pense will be given in determining 
fair value. The record amply sus- 
tains respondent’s claim of $20,425 
for cost of financing in reproduction 
cost. 

Although respondent collects its 
rates in advance and out of revenue 
the cost of operation is paid, the pay- 
ment of labor, rental, and other ex- 
penses and contingencies arising be- 
tween the date of billing the charges 
and the time when they are actually 
collected requires some capital, dur- 
ing which period cash working capital 
may be required. We are of opinion 
that an allowance of $1,000 for this 
item is reasonable. 

From the evidence of record, the 
Commission finds that the reproduc- 
tion cost new of respondent’s prop- 
erty, including overheads, cost of 
financing, and working capital is ap- 
proximately $225,000. 

[8-5] The main point of difference 
between the parties lies in the amount 
of accrued depreciation to be applied 
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to the reproduction cost of respond- 
ent’s property. Estimates of accrued 
depreciation were based entirely upon 
the observed condition of the system 
upon which considerable engineering 
testimony by both sides was present- 
ed. Respondent contends that the 
system has an indefinite life and that 
the average observed depreciation as 
a whole amounts to about 4 per cent 
of the reproduction cost figure. Com- 
plainants on the other hand estimate 
the accrued depreciation as high as 40 
per cent. While observed depreciation 
is a reliable chart for the determina- 
tion of the extent the plant has de- 
teriorated, it fails to take into con- 
sideration other factors such as 
adequacy and obsolescence which are 
incapable of mathematical determina- 
tion but have their place in arriving 
at the amount of accrued depreciation 
as well as the proper annual charge to 
take care of such item. A plant de- 
preciates from the moment of its use. 
Erie v. Public Service Commission, 
supra. Moreover the amount of ac- 
crued depreciation should bear some 
logical relationship to the amount of 
annual depreciation claimed in allow- 
able yearly return. Respondent asks 
as annual depreciation a sum equal to 
about 1 per cent of its reproduction 
cost new depreciated which is incon- 
sistent with its contention that its 
plant has depreciated but 4 per cent 
in thirty years. 

From a careful consideration of the 
record, bearing in mind the actual con- 
dition of respondent’s plant, its age, 
its present adequacy and future use- 
fulness, the Commission is of opinion 
that the proper average accrued de- 
preciation is equivalent to 20 per cent 
of the reproduction cost new. Ac- 
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cordingly the Commission finds that 
the reproduction cost new less accrued 
depreciation of respondent’s system as 
of July 1, 1929, is $180,200. 

Complainants’ engineer concedes a 
going concern value of at least $12,- 
000. Respondent’s claim is approxi- 
mately the same. Accordingly the 
Commission in arriving at fair value 
will allow going concern value at 
$12,000. 

Upon full consideration of the rec- 
ord and giving due weight to all the 
evidence of value submitted, the Com- 
mission finds and determines that the 
fair value of respondent’s used and 
useful property for rate-making pur- 
poses is $185,000, upon which it is 
entitled to receive an annual return 
of 7 per cent. 

Annual operating expenses, exclu- 
sive of taxes and depreciation, were 
estimated by respondent at $24,920 
and by complainants at $14,400. The 
estimates reflect differences in all the 
items. As will hereafter appear, the 
Commission has allowed as reasonable 
an annual charge of $21,290, which 
includes taxes but not annual depre- 
ciation. 

From a careful study of the record 
and having due regard to the elements 
entering into the costs of operating 
respondent’s plant, the Commission is 
of opinion and finds that an annual 
allowance of $10,350 will be ample 
to.cover officers’ salaries, office ex- 
pense, rent, maintenance and opera- 
tion, and taxes. 

Respondent has entered into a con- 
tract with Cheltenham township for 
sewage disposal. This contract calls 
for a fixed sum of $5,940 per year 
and the proportionate cost to the 
township under its contract with the 
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city of Philadelphia covering the con- 
veyance of sewage through the lat- 
ter’s sewers. The difference between 
respondent and complainant lies in the 
interpretation of the existing contract 
between the township and the city of 
Philadelphia. No bills have yet been 
rendered under that contract and there 
is reasonable doubt as to the exact 
obligation that respondent will be 
called upon to meet. Under these cir- 
cumstances the amount claimed by re- 
spondent, $10,940, will be allowed 
until the exact amount is determined 
at which time a rate adjustment if 
necessary can be made. 

[6] Respondent has never during 
its corporate life accrued depreciation 
upon its books of account. Both par- 
ties are in agreement as to the per- 
centage of annual depreciation to be 
allowed based upon reproduction cost 
new depreciated, namely 1 per cent. 
Accordingly, the Commission will al- 
low an annual depreciation charge of 
$1,900. 

Inasmuch as respondent has failed 
to justify the rates contained in the 
tariff under attack no amortization of 
the expenses of the rate proceeding 
will be allowed. 

The Commission finds and deter- 
mines that the total gross revenue to 
which respondent is entitled is as 
follows : 


FE Ob Se os 0s.k sess cassueereas $12,950 
Operating CROTHES ..... 6. .c00ss000% 21,290 
Annual depreciation ........scececee 1,900 





Allowable gross annual revenue .. 


The evidence shows that respondent 
has 2,748 consumption units, not in- 
cluding 132 highway inlets being the 
basis of charges to the municipalities 
for storm water drainage, which 














under Tariff P. S. C. Pa. No. 4 will 
produce an estimated operating rev- 
enue of $65,302 as against $21,430 
produced by the superseded tariff. It 
follows that the rates now under at- 
tack are unreasonable and the com- 
plaints against them must be sus- 
tained. 
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An order will issue sustaining the 
complaints and directing respondent, 
within thirty days, to file, post, and 
publish upon one day’s notice, a new 
tariff schedule covering rates for sani- 
tary sewerage service designed to 
yield a gross annual revenue not in 
excess of $36,140. 
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maintenance costs, where all parties to the proceeding were given ample 
notice and opportunity to examine Commission records and files so as to 
familiarize themselves with such facts, p. 126. 

Monopoly and competition — Undesirability — Taxicab service. 
5. The regulatory principle that destructive competition between utilities 
is inimical to public interest is just as applicable to taxicab service as it 
is to any other kind of utility service, p. 128. 


[September 29, 1930.] 


Ao by applicants for certificates of convenience and 

necessity to operate taxicabs from a Commission order 

denying the same; Commission order sustained. For Commis- 
sion decision see P.U.R.1930D, 178. 


* 


GawrTHrop, J.: Appellants, after no necessity for any additional facili- 
taking the necessary preliminary steps ties of that nature; and that Ford 
to secure a charter, formally applied taxicabs, which the applicant proposed 
to the Public Service Commission for to use, are not safe and suitable 
the ‘approval of the incorporation of vehicles for such service in a large 
the Universal Cab Company and for city. After public hearings before the 
a certificate of public convenience au- Commission, at which evidence occu- 
thorizing the Universal Cab Company pying 430 pages of the printed record 
to begin the exercise of the privilege was taken, and argument by counsel, 
of operating “Taxicabs, automobiles, that tribunal refused and dismissed 
and kindred motor vehicles . . . as_ the petitions for the incorporation of 
a common carrier for the transporta- the company and for the certificate of 
tion of persons and incidental baggage public convenience, from which action 
upon call and demand in the city and _we have this appeal. 
county of Philadelphia and vicinity.” The Commission refused to find 
The Yellow Cab Company, a public that the Ford taxicab was unsafe or 
service company which is a subsidiary unfitted for the public vehicular use 
of the Philadelphia Rapid Transit proposed. It based its action on find- 
Company, and a number of other cor- ings of fact that the taxicab service 
porations and individuals to whom the being furnished by the persons and 
Public Service Commission had al- companies now operating is adequate 
ready issued certificates of public con- to accommodate the public; that ad- 
venience authorizing the operation of ditional taxicab service in Philadelphia 
taxicabs in the same territory, filed is not necessary; and that the applicant 
protests against the granting of a cer- could not operate at a profit on the 
tificate of public convenience to appel- proposed fare basis of 30 cents for the 
lants. They alleged, among other first mile and 20 cents for each subse- 
grounds of protest, that adequate taxi- quent mile—which is 10 cents less per 
cab service was already being rendered mile than the present standard rates 
by them in the territory referred to in Philadelphia—and that, therefore, 
in the application and that there was approval of its incorporation and the 
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right to do business would result in 
creating wasteful and destructive com- 
petition between public utilities that 
would be inimical to the public in- 
terest. 

Appellants contend that the order 
of the Commission is unreasonable 
and not in conformity with law be- 
cause (1) taxicabs operating in call 
and demand service are not within 
the jurisdiction of the Commission; 
(2) the evidence does not sustain the 
finding of fact that the present taxi- 
cab service in Philadelphia is adequate 
to accommodate the public; (3) the 
evidence does not sustain the finding 
that the proposed rates would not be 
remunerative; (4) the Commission 
considered facts alleged by it to be 
within its knowledge but as to which 
there is no evidence in the record; (5) 
the principle that destructive compe- 
tition between utilities is inimical to 
the public interest should not be ap- 
plied to operators of taxicabs. 

[1] The contention that taxicabs 
operating in call and demand service 
are not within the jurisdiction of the 
Commission is unsound. The Public 
Service Company Law of Juiy 26, 
1913, P. L. 1374, Art. I, § 1, declares 
that: “The term ‘public service com- 
pany’ when used in this act, includes 
‘ all common carriers”; that 
“The term ‘common carrier’ as used 
in this act, includes any and all com- 
mon carriers, whether corporations or 
persons, engaged for profit in the con- 
veyance of passengers or property, or 
both, between points within this com- 
monwealth by, through, over, above, 
or under land or water, or both.” Ap- 
pellants’ proposition is that the words 
“between points within this common- 
wealth,” as used in the part of the act 
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above quoted, limit the application of 
the act to common carriers operating 
over fixed routes and between definite 
points ; and that when a taxicab picks 
up passengers wherever it can and 
transports them wherever they desire 
to go, it is not operating “between 
points” within the meaning of those 
words. This contention is without 
substance. This court was required 
to interpret the phrase “between points 
within this commonwealth,” in Scran- 
ton R. Co. v. Fiorucci (1917) 66 Pa. 
Super. Ct. 475, 477. The contention 
was made in that appeal that the 
words “between points” did not apply 
to operators confined to the limits of 
a city or town. In refusing to adopt 
such a construction, this court held 
that the Public Service Company Law 
of 1913 “was designed to regulate 
all public carriers and the legislative 
intention was not to make an exempt- 
ed class of public carriers operating 
wholly within the limits of a city and 
including those who ran beyond.” In 
considering the effect of the words 
“within the commonwealth” the court 
said that the words were “evidently 
used to designate intrastate commerce 
as distinguished from interstate traf- 
fic.” All common carriers engaged 
in intrastate service within our 
borders are subject to the provisions 
of the Public Service Company Law. 
It follows that the Commission had 
jurisdiction over the subject matter. 
Under the terms of Art. III, § 2, of 
the Public Service Company Law, the 
approval of the Commission, evi- 
denced by its certificate of public con- 
venience, was necessary before appel- 
lants could be incorporated or begin 
to do business as a common carrier. 
[2] Nor is there any merit in the 
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contention that the evidence does not 
sustain the Commission’s finding of 
fact that the present taxicab service in 
Philadelphia is adequate to accom- 
modate the public. The question, 
what number of motor vehicles as 
common carriers for hire is necessary 
or desirable for the convenience, com- 
fort, and safety of the public, is not 
a legal but an administrative one, 
which the law requires to be deter- 
mined by the Public Service Commis- 
sion. Collins v. Public Service Com- 
mission (1924) 84 Pa. Super. Ct. 58, 
63. We said in that case: “It is a 
question which must be left in a large 
degree to the sound judgment of the 
Commission and when that judgment 
has been exercised upon competent 
and relevant evidence the conclusion 
ought not to be disturbed by judicial 
interference, unless it is made clearly 
to appear that it is unreasonable and 
not in conformity with law. In such 
cases the orders of the Commission 
are declared by the statute to be prima 
facie evidence of the reasonableness 
thereof and the burden of establishing 
the contrary rests on the appellant. 
In determining the questions involved 

the court confines itself to the 
ultimate question as to whether the 
Commission acted within its power. 
It will not consider the expediency or 
wisdom of the order, or whether on 
like testimony it would make a simi- 
lar ruling.”’ It is not for us to inter- 
fere with their finding when there is 
sufficient evidence to sustain their 
conclusion. Pottsville Union Traction 
Co. v. Public Service Commission 
(1917) 67 Pa. Super. Ct. 304. The 
appellants undertook to prove the in- 
adequacy of the existing service by 
the introduction of an exhibit pre- 
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pared from information gathered in 
twenty of the largest cities in the 
United States, showing that in fifteen 
of these cities there are more taxicabs 
per unit of population than in Phila- 
delphia, and that Philadelphia, has less 
than one half as many taxicabs per 
unit of population and six tenths as 
many per unit of territory as the 
average of these twenty cities. They 
showed also that the number of taxi- 
cabs licensed to operate in Phila- 
delphia in the year 1927 was 2,142 
and in 1929 the number was 1,317. 
The only other evidence offered by 
them on this subject was that of Mr. 
Hoffman, one of appellants, who testi- 
fied that many of his customers had 
complained to him that they could not 
get a cab or bus. The testimony of 
ten other witnesses called by appel- 
lants threw little light on the question 
of the adequacy of the present serv- 
ice, as it consisted almost entirely of 
expressions of opinion that it is de- 
sirable to have taxicab service at the 
lower rates proposed by appellants, or 
“competitive taxicab service,” or ex- 
pressions of a desire to “go on record 
as being against taxicab monopoly.” 
Protestants called several witnesses 
who testified that taxicab service is 
obtained in Philadelphia with reason- 
able promptness, either from the 
street or by telephone call. There was 
evidence that both the Yellow Cab 
Company and the Quaker City Cab 
Company at the time of the hearings 
before the Commission had in reserve 
a large number of taxicabs which 
were ready for service but were not 
needed for the public demand; and 
that throughout the country, since 
1927, there had been a decrease of the 
number of taxicabs operated. As this 
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evidence warrants a finding by the 
Commission that the present taxicah 
service in Philadelphia is adequate, 
we may not interfere with it. We 
agree with the observation of the 
Commission in the part of its report 
discussing this question, that com- 
parisons of the number of taxicabs 
operated in different cities proves lit- 
tle, because circumstances are not 
similar or properly comparable; that a 
large number of factors differentiate 
taxicab operating conditions as be- 
tween different cities; and that the 
number of vehicles in service in them 
is not an accurate criterion of the ade- 
quacy of service rendered. 

[3] The contention that the evi- 
dence does not support the finding that 
the proposed rates would not be re- 
munerative cannot be sustained, for 
similar reasons. It would serve no 
useful purpose to discuss in detail the 
voluminous testimony taken upon the 
subject of the cost of operation of the 
vehicles proposed to be used by appel- 
lants. After a careful study of all of 
the evidence we are satisfied that it 
fully justifies the following statement 
found in the report of the Commis- 
sion: “The principal estimate sub- 
mitted in support of the application 
indicated that the Ford cabs could be 
operated at a net profit of $.01435 per 
total mile. The only experienced 
operator called in support of the ap- 
plication gave figures to indicate that 
instead of a profit, there would be a 
per total mile loss of $.01122. One 
of the experienced operators called 
by the protestant submitted figures 
which estimated a total of $.00075 
profit per mile, but this was qualified 
as being applicable to the operation of 
a fleet of taxicabs several times larger 
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than that proposed to be initially in- 
stalled by the applicant. Remaining 
experienced taxicab operator witnesses 
submitted figures which resulted in 
estimated operating per mile losses of 
$.01065, $.01140, $.02352, $.00685, 


and $.01635. With the excep- 
tion of one witness the applicant’s 
estimates of operating costs were not 
based upon actual experience in oper- 
ating taxicabs, whereas those of the 
protestant were, in large measure, 
based upon the actual experience of 
established taxicab concerns which 
had operated Ford cabs for experi- 
mental purposes.” Mr. E. S. Higgins, 
who was for five years vice-president 
and general manager of the Yellow 
Cab Company of Philadelphia, and 
before that superintendent of the 
Quaker City Cab Company, and who 
is described by counsel for appellants 
as protestant’s best informed witness, 
expressed the opinion that it is im- 
possible to make a reasonable profit in 
Philadelphia at the rate suggested. 
There was evidence that the Ford taxi- 
cab will not attract as much business 
as the heavier standard modern cab 
and will earn less per day or per year. 
It follows that the contention, that the 
finding of the Commission that the 
rates proposed to be charged by appel- 
lants would be unremunerative is un- 
reasonable, lacks merit. 

[4] The next contention of appel- 
lants is that the Commission erred in 
considering facts alleged to be within 
its knowledge but as to which there 
is no evidence in the record. In their 
brief they confine this complaint to 
four findings of fact used by the Com- 
mission in support of its conclusion 
that the granting of appellants’ pe- 
tition would result in wasteful and de- 
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structive competition between them 
and the Yellow Cab Company and the 
other operators of taxicabs in Phila- 
delphia, which would be inimical to 
the public interest. The four findings 
said to be unsupported by any evidence 
in the record are: (a) “Prior fail- 
ures to taxicab companies in Phila- 
delphia”; (b) “that the city of Phila- 
delphia asserts some property rights 
in the taxicabs owned by the Phila- 
delphia Rapid Transit Company which 
would be adversely affected by the 
granting of the present certificate” ; 
(c) “that the assets of the Yellow 
Cab Company, intervening appellee, 
amount to $3,205,506, of which ap- 
proximately $639,876 represents fixed 
assets”; (d) “that the maintenance of 
the Yellow Cab Company’s telephone 
system is due largely to its attempt to 
prevent cruising.” Counsel for the 
Commission does not deny that in 
making the findings relative to these 
matters the Commission considered 
evidence which was not formally 
offered in evidence, but appears in the 
records of other cases in the office of 
the Commission bearing on the taxi- 
cab situation in Philadelphia. The 
record discloses that at the hearing the 
Commission announced that all par- 
ties “may be under notice that the 
Commission intends in its considera- 
tion of this application . . . to 
take full consideration of the history 
of the taxicab service in this city as 
revealed and divulged by the records 
before the Commission. I state this 
at this time with concurrence of my 
colleagues, in order that all the par- 
ties may be assured that they will get 
the broadest consideration of the 
questions here involved, based upon 
experience as shown by the records 
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of the Commission.” Appellants ac- 
quiesced without protest in the 
avowed intention of the Commission 
to consider the history of the taxicab 
service in Philadelphia, as disclosed 
by the records of the Commission in 
prior cases, and were put on notice 
and given full opportunity to object 
or to make any showing in reference 
to the prior records which they 
deemed necessary. Later in the hear- 
ing the Commission announced that 
it had before it the record in the Yel- 
low Cab case which would be made 
available to the application of record 
if the applicant so desired, and that 
the applicant would have the benefit 
of the transcript of testimony with all 
the numerous exhibits. This state- 
ment resulted from an objection by 
counsel for the Yellow Cab Company, 
intervening appellee, to the cross-ex- 
amination by appellants of protestant’s 
witness to show the amount of the in- 
vestment of the Yellow Cab Company. 
Still later in the hearing the Commis- 
sion announced that it would give 
consideration to all of its findings of 
record in matters pertaining to taxi- 
cab transportation in the city of Phila- 
delphia. It seems quite clear, there- 
fore, that counsel for appellants knew 
what evidence other than that con- 
tained in the record of the present case 
would be considered by the Commis- 
sion in reaching its conclusion. They 
do not assert that the records which 
the Commission said it would con- 
sider do not contain evidence support- 
ing the findings of fact referred to in 
this complaint. The records were 
available to them. It is a fair in- 
ference that if those records do not 
support the findings complained of, 
evidence of that fact would have been 
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produced. “Mere admission by an 
administrative tribunal of matters 
which, under the rules of evidence ap- 
plicable to judicial proceedings, would 
be deemed incompetent, or mere error 
in reasoning upon evidence adduced, 
does not invalidate an order made by 
it.” Tagg Bros. & Moorhead v. Unit- 
ed States (1930) 280 U. S. 420, 
74 L. ed. 524, 50 Sup. Ct. Rep. 220. 
See also Schuylkill R. Co. v. Public 
Service Commission (1920) 268 Pa. 
430, P.U.R.1921C, 114, 112 Atl. 5. 
All parties must be fully apprised of 
the evidence submitted or to be con- 
sidered, and must be given opportu- 
nity to cross-examine witnesses, to in- 
spect documents, and to offer evidence 
in explanation or rebuttal. Phila- 
delphia Rapid Transit Co. v. Public 
Service Commission (1922) 78 Pa. 
Super. Ct. 593, 600. But an adminis- 
trative tribunal may take notice of 
results reached by it in other cases, 
when its doing so is made to appear 
in the record and the facts thus noted 
are specified so that matters of law 
are saved. United States C. & C. 
Traction Co. v. Baltimore & O. S. W. 
R. Co, (1912) 226 U. S. 14, 57 L. 
ed. 104, 33 Sup. Ct. Rep. 5; Steam- 
boat Canal Co. v. Garson (1919) 43 
Nev. 298, P.U.R.1920D, 1, 185 Pac. 
801. In view of these and other 
kindred authorities and the attitude of 
acquiescence of counsel for appellants 
in respect to the proposal of the Com- 
mission to consider the facts disclosed 
by other records in its files involving 
the history of taxicab service in Phila- 
delphia, we are not persuaded that it 
was reversible error for the Commis- 
sion to treat these records as evidence 
in the case and ground certain find- 
ings of fact upon them. Further 
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justification for this conclusioa is to 
be found in the fact that the findings 
made upon the evidence which is the 
subject of this complaint are merely 
collateral to the crucial question be- 
fore the Commission, whether the pro- 
posed service was “necessary or 
proper for the service, accommoda- 
tion, convenience, or safety of the 
public.” 

[5] The last contention which is 
most urgently pressed, is that the 
regulatory principle that destructive 
competition between utilities is inimi- 
cal to the public interest is not appli- 
cable, and should not be applied to, 
taxicab service. A reading of the 
public service company law of this 
state compels the conclusion that one 
of the reasons for its enactment was 
the correction of existing methods of 
public utility regulation through the 
establishment of a body with the pow- 
er to prevent competition in any par- 
ticular utility field, and that the con- 
trol of utilities as regulated monopo- 
lies, as opposed to destructive compe- 
tition, was one of the objects to be 
obtained. The primary object of the 
public service laws is not to establish 
a monopoly or to guarantee the 
security of investment in public serv- 
ice corporation, but first and at all 
times to serve the interests of the pub- 
lic. Unrestricted competition is ordi- 
narily to be avoided, not because in 
the first place it injures the corpora- 
tions against which it is directed, but 
because, ultimately, the usual experi- 
ence of man tells us, the losses ensuing 
are visited upon the public. Pottsville 
Union Traction Co. v. Public Service 
Commission (1917) 67 Pa. Super. 
Ct. 304. The question before this 
court in that case was whether it was 
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for the public interest to permit an 
autobus to run in competition with an 
electric railway line. It has been re- 
peatedly held that the Commission has 
power when the evidence so justifies 
its exercise to limit or prevent com- 
petition in the interest of the main- 
tenance of adequate existing service. 
See Andrews v. Public Service Com- 
mission (1926) 88 Pa. Super. Ct. 
306, and cases therein cited. The pro- 
priety of permitting competition in 
the same field is peculiarly one within 
the discretion of the Public Service 
Commission. Gongaware v. Public 
Service Commission (1924) 83 Pa. 
Super. Ct. 269. The argument that 
the order creates a monopoly of urban 
transportation in Philadelphia is suffi- 
ciently answered by the following 
statement of this court speaking 
through Kephart, J.,in Jenkins Town- 
ship v. Public Service Commission 
(1916) 65 Pa. Super. Ct. 122, 144: 
“Under Article II of the Public Serv- 
ice Act the power is taken from public 
service companies ‘to enhance the 
price of commodities.’ The principle 
of common-law monopolies has no ap- 
plication to public utilities, which are 
now largely controlled by the Public 
Service Law, not only with respect to 
the price, but as to all questions which 
may afise in connection with the serv- 
ice rendered.” Appellants seem to 
concede the propriety of applying to 
all utilities other than those operating 
taxicabs the principle that destructive 
competition between public utilities is 
inimical to the public interest, but they 
urge that it is unreasonable to apply it 
to operators of taxicabs because there 
is nothing monopolistic in the taxi- 
cab business; that “to have two taxi- 
cabs operating in competition is not 
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waste. If one is not successful it can 
be taken to another city where its serv- 
ice is needed, and that the effect of the 
refusal to approve appellants’ applica- 
tion is to create a complete monopoly 
of urban transportation in Philadel- 
phia.”” The monopoly feature of this 
contention has been answered above. 
We find nothing in the Public Service 
Company Law or in the business of 
operating taxicab service on call and 
demand that warrants the conclusion 
that such a utility should be exempt 
from the application of the noncom- 
petitive policy. The policy of the 
commonwealth is to avoid destructive 
competition between public utilities. 
(Harmony Electric Co. v. Public 
Service Commission (1922) 78 Pa. 
Super. Ct. 271, 282.) We said in that 
case: “The noncompetitive policy is 
not absolute or a binding rule of law; 
for it is within the power of the Pub- 
lic Service Commission, in its judg- 
ment, to permit a competing company 
to be established.” “. the basis 
of the action of the Commission is the 
interest of the public as distinguished 
from the interest of the corporation or 
individual making the application.” 
Perry County Teleph. & Teleg. Co. v. 
Public Service Commission (1919) 
265 Pa. 274, 281, 108 Atl. 659. Some 
leeway must be allowed to the Com- 
mission for the exercise of the dis- 
cretion which the legislature has put 
into its hands and each case must be 
decided on its particular facts. Potts- 
ville Union Traction Co. v. Public 
Service Commission (1917) 67 Pa. 
Super. Ct. 304. The present case in- 
volves prospective competition be- 
tween the applicants and the present 
operators of taxicabs in the third 
largest city in the United States. The 
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Yellow Cab Company, intervening ap- 
pellee, operates a highly organized city 
wide taxicab service, in which it uses 
almost a thousand cabs and employs 
about two thousand persons. It has 
228 stands which are connected with 
its dispatching system by telephone. 
It leases 558 miles of telephone wire 
to enable it to render service to its 
patrons. Its investment is more than 
three millions of dollars. It appears 
that there are 112 companies and in- 
dividuals in Philadelphia holding cer- 
tificates of public convenience to oper- 
ate taxicabs, It is true that the Yellow 
Cab Company operates more cabs than 
all of the others combined. Appel- 
lants seek eventually to duplicate the 
equipment and service of the Yellow 
Cab Company. In the light of the 
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findings by the Commission, support- 
ed by the evidence, that the applicants 
could not operate at a profit at the 
proposed rates of fare, and that if 
they were permitted to begin opera- 
tions the probable result would be a 
rate warfare which would not only 
substantially eliminate the smaller 
operators of taxicabs of the city but 
alse cause ruinous financial loss to the 
survivors and a condition inimical to 
the public interest, we think there was 
no abuse of discretion in refusing to 
permit the proposed competing com- 
pany to be established. 

The report of the Commission fully 
justifies the order made. 

The order is affirmed and the ap- 
peal is dismissed at the cost of ap- 
pellants. 





WISCONSIN RAILROAD COMMISSION 


Re Wisconsin Power & Light Company 


[R-3873, AT-322.] 


Service — Abandonment — Jurisdiction of the Commission — Bus substitution. 
Although the Commission had by law no express jurisdiction to authorize 
the abandonment of street railway service, it did, when requested for such 
authority by the owner of a street railway system, observe that the pro- 
posed abandonment was in that case justified and it issued a certificate 
authorizing the establishment of a substitute bus service. 


[September 26, 1930.] 


A of the owner of a street railway system for 
authority to abandon the same and to operate a substitute 
motor carrier system; granted. 


> 


By the Commission: On August 
11, 1930, Wisconsin Power & Light 
Company petitioned for authority to 
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abandon the street railway system in 
the city of Beloit, Wisconsin. Appli- 
cation was also made for a certificate 
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authorizing it to operate motor busses 
as an auto transportation company 
within the city of Beloit. 

A public hearing on said applica- 
tions was held on August 13, 1930, 
at which the following appearances 
were entered: 

City of Beloit, by R. A. Edgar, 
City Attorney, H. G. Otis, Mayor, 
George Moran, George Carey, H. C. 
Schneider, F. A. Meech, Councilmen ; 
Wisconsin Power & Light Company, 
by H. W. Adams, Attorney, Beloit, 
Schubring, Ryan, Clarke & Petersen, 
by Ray Clarke, Bert Miller; Janes- 
ville Chamber of Commerce, by James 
Campbell, Secretary. 

It appears that the street railway 
in Beloit has been operated at a loss 
for several years. 

Until shortly prior to the filing of 
these applications the street railway 
was owned and operated by the Beloit 
Traction Company. This year the 
city of Beloit entered upon a paving 
program, executing contracts for the 
paving of several of the principal 
downtown streets, which necessitated 
changes in the roadbed, and a change 
of grade in the street car tracks. The 
Beloit Traction Company was wholly 
unable to finance these improvements, 
and bondholders of that company ob- 
jected to a removal and abandonment 
of the tracks. As a result, the paving 
was held up causing a financial loss to 
the merchants located on the streets 
which were closed to traffic, and the 
city found itself faced with possible 
liability for penalties under its con- 
tracts unless the contractors should be 
enabled to proceed with the work. 

The management of the Beloit 
Traction Company was desirous of 
abandoning the street railroad and 
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substituting the operation of motor 
busses therefor, but objecting bond- 
holders made this step impossible. 
The city then, by negotiations with 
the applicant, participated in an ar- 
rangement whereby the applicant was 
to purchase the street railroad and 
take the necessary steps to discon- 
tinue and abandon the same, and to 
substitute motor bus service. The 
applications here considered are in 
order to obtain the necessary author- 
ity to complete the substitution. 

It was pointed out by the supreme 
court in Madison v. Railroad Com- 
mission (1929) 199 Wis. 571, P.U.R. 
1930A, 499, 227 N. W. 10, that this 
Commission has no power to author- 
ize abandonments of street railroads. 
A street railroad may not lawfully be 
discontinued nor abandoned until con- 
sent has been received from the com- 
mon council of the city in which it is 
located. The consent in this instance 
has been granted, and the city joins 
in the prayer of the applicant that the 
abandonment be authorized. Such 
being the case, no authority is needed 
from this Commission, but in view of 
the circumstances and the financial 
losses which the Beloit Traction Com- 
pany has suffered from operation dur- 
ing the last several years, and in view 
of the prospective continuance of such 
losses in the future, and the immediate 
necessity of investing a considerable 
amount of money in the system if the 
service is to be continued, there is no 
question, apparently, but that the dis- 
continuance and abandonment is con- 
sistent with the legal duties and re- 
sponsibilities of the applicant, and we 
find that no order of this Commis- 
sion will be violated by such abandon- 
ment. 











At the hearing no objection was 
raised to the granting of the certificate 
authorizing the applicant to operate as 
an auto transportation company for 
the purpose of giving local, urban 
service for the carriage of passengers 
within the city of Beloit, and the oper- 
ation of such motor busses for such 
purpose is clearly a public convenience 
and necessity. 

We, therefore, find that the opera- 
tion of motor busses by the applicant, 
the Wisconsin Power & Light Com- 
pany, for the carriage of passengers 
within the city of Beloit is in the pub- 
lic interest, and that a certificate au- 
thorizing the same should, therefore, 
be issued as prayed for. 


WISCONSIN RAILROAD COMMISSION 


It is therefore ordered, that upon 
full compliance with all of the pro- 
visions of chapter 194, of the Stat- 
utes, a certificate be issued to Wiscon- 
sin Power & Light Company authoriz- 
ing it to operate motor vehicles for 
the carriage of passengers within the 
city of Beloit over the routes as shown 
on Exhibits B & C submitted at the 
hearing, and at the following fares: 

Ten cents cash, except to school 
children to whom tickets usable dur- 
ing school hours, to wit, 8 A. mM. to 
5 p. M., on school days, will be sold 
at the rate of twenty for $1, transiers 
to be issued between the Wisconsin 
Avenue and Kenwood Line and the 
Loop Line. 





CALIFORNIA RAILROAD COMMISSION 


Re Los Angeles Gas & Electric Corp. 


[Decision No. 23102, Case No. 2747.] 


Return — Electric utility — Reduced rates to meet competition. 





1. Electric rates of a public utility company, temporarily reduced at its 
own request to meet the rates of a municipal plant competing in its service 
territory, were made permanent upon a showing that the rate of return 
yielded was approximately 7.03 per cent of the company’s investment as 
shown by the company’s book with land accounts adjusted to current 
values, p. 136. 


Valuation — Shifting of charges from operation to capital account — Estoppel. 


2. The conduct of a public utility in causing by its own election certain 
items to be charged to operating expenses, rather than to capital account, 
creates a quasi estoppel in a subsequent valuation proceeding against an 
attempt to repudiate its own records and its prior position before the 
Commission by seeking to have such items added to capital account, p. 
142. 


Valuation — Interest during construction — Accounting. 


3. The rate base of a utility which has been erratic in its treatment of the 
overhead expense of interest during construction should be increased by 
the difference between such expense as actually incurred and the amount 
thereof already charged to capital, p. 142. 
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Valuation — Working capital — Basis for computation. 
4. An allowance for working capital was based upon the cost rather than 
the retail value of that part of the utility’s service which had not yet been 
paid for by customers, p. 144. 


Valuation — Materials and supplies — Stock held for construction purposes. 

5. The allowance for materials and supplies of a gas and electric company 
was based upon the amount currently carried, with due regard for the 
proportion of such stock on hand to be used for construction purposes 
against which the utility was allowed to charge interest during construc- 
tion, p. 144. 

Service — Extensions — Contributions by consumers — Interest — Valuation. 
6. A utility insisting upon its right to earn a return upon funds contributed 
by customers for rural extensions and held by it, was required, in conse- 
quence, to modify its service rules so as to return interest upon such funds 
to such consumers, p. 145. 


Valuation — Units retired by operating changes— Gas. 
7. No deduction should be made in the capital account of a gas utility for 
the value of an artificial generating plant and incidental equipment ren- 
dered unnecessary by the introduction of natural gas, where it is not estab- 
lished with sufficient definiteness that the elimination of the whole or a 
part of the investment would be fair to the company or to the interest 
of the consumers, p. 145. 


Expenses — Management fee — Gas utility. 

8. The payment by the gas department of a utility of an annual fee of 
$80,000 to its holding company for managerial services was held not to 
be justified as an operating charge, where it was not shown that any serv- 
ices were actually rendered during the period claimed as to financing or 
operation, or that the payment of the fee resulted in any saving of officials’ 
salaries, and where legal services had been adequatetly compensated under 
another heading, p. 146. 


Return — Reasonableness — Gas utility. 
9. Rates calculated to yield a return of 9.7 per cent of the historical cost 
of a gas utility’s property, calculating land at current value, were held to 
produce an earning level in excess of that deemed reasonable for com- 
parable utilities, p. 147. 


Valuation — Cost with adjustments as dominant factor — Gas utility. 
10. Cost of utility property, with adjustments for changes in price levels 
and allowances for realized depreciation, should be taken as a dominant 
consideration in arriving at the current value of the property for rate- 
making purposes, p. 147. 

Valuation — Going concern — Reproduction or actual cost basis. 
11. Were going concern value to be treated as an independent item of 
capital value, it should be measured with due regard to the actual cost of 
attaching new business as shown in the utility’s accounts, rather than upon 
estimates of what it might have cost under a theoretical reconstruction 
program, p. 150. 

Valuation — Going value — Expenditures already charged to operation. 
12. No special allowance was made for going concern value in estimating 
the rate base of a gas utility, where the actual cost of building up the per- 
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sonnel, organizing the property, and attaching new business, under the 
accounting procedure and Commission practice, had been included in 
operating expenses and thus amortized year by year as incurred, p. 150. 


Valuation — Cost of financing — Treatment of organization cost. 
13. The intangible item of cost of financing was rejected, in fixing rates 
of a gas utility, as being too hypothetical and far removed from actualities 
to be included in the rate base, in view of the items included in organiza- 
tion cost, p. 151. 


Valuation — Promoter’s profits — Treatment of organization cost. 
14. The intangible item of promoter’s profits was rejected, in fixing rates 
of a gas utility, as being too hypothetical and far removed from actuali- 
ties to be included in the rate base, in view of the items included in or- 
ganization cost, p. 151. 


Valuation — Organization — Current price level. 
15. Allowance for organization in the current price level appraisement of 
a gas utility’s property for rate-making purposes was raised so as to reflect 
possible higher costs resulting from current price levels, p. 152. 


Depreciation — Annual allowance — Disregard of accrued depreciation. 
16. Because of the close relationship between the amount of accrued depre- 
ciation deductible from total value to obtain a utility’s rate base, and the 
annual depreciation allowance, the use of estimates of annual depreciation 
harmonizing with undepreciated value was held to give a correct indica- 
tion of operating results and return, p. 153. 


Return — Reasonableness — Gas utility. 
17. Rates which yielded a gas utility, during the three operating years prior 
to the Commission’s hearing, an average rate of return of 8.9 per cent 
upon the fair value as found by the Commission were held to be properly 
subject to reduction, p. 153. 


Return — Reasonableness — Gas utility. 
18. A gas company was ordered to reduce its rates by approximately 9 
per cent, and the resulting revenue was estimated to produce a return of 
approximately 7.7 per cent on the historical value of the property used, 
and 7 per cent on the fair value of such property as fixed by the Commis- 


sion, p. 154. 


Return — Cost of money — Fluctuating prices. 
19. If a utility is to derive the advantage due to economic changes which 
raise the value of its property over its actual cost, it should at the same 
time in fairness expect to suffer any detriments due to economic changes 
which may lessen the cost or earning ability of money, p. 157. 

Return — Past profits and losses — Extraordinary expenses. 
20. The Commission, in fixing rates for the future will not attempt to 
make up past losses of earnings because of warm winter months or other 
conditions creating extraordinary operating expenses, as it does not in 
this way seek to expropriate past earnings in excess of the amount held 
reasonable, p. 158. 

Expenses — Effect of weather and depression. 
21. Operating expenses of a gas utility should be based upon the assump- 
tion of normal operating temperatures, but existing business conditions will 
be given consideration and weight, p. 158. 
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Rates — Reasonableness — Factors to be considered. 
22. Anticipated increased revenues resulting from new business because 
of reduced rates, added investment, and the retirement of older property 
units, thereby reducing the difference between cost and present value 
estimates of the rate base, were taken into account as factors in fixing 
future rates of a gas utility, p. 158. 


Rates — Reduction — Rearrangement of service districts. 
23. Rearrangement of service districts was not attempted in a proceeding 
to reduce gas rates where the consequent delay would prevent the reduc- 
tion from becoming effective for some time, p. 159. 


Return — Establishment of a normal temperature reserve — Gas utility. 
24. While the Commission did not assume the power of directing a gas 
utility to establish a reserve whereby severe fluctuations in earnings caused 
by varying winter temperatures might be stabilized, it did, in fixing re- 
duced rates, point out the wisdom of such a course and authorized by its 
order a temporary optional rate under a plan which the utility could eventu- 
ally adopt leading toward the creation of such a reserve, p. 160. 


Return — Establishment of temperature reserve. 
25. An optional rate order, alternative to the Commission’s order reduc- 
ing gas rates, permitted the utility at its own election to devote a portion 
of its revenues in excess of a specified amount available for return to the 
establishment of a “temperature reserve” to stabilize the fluctuation of its 
business resulting from varying weather conditions, p. 160. 





Valuation — Rates based on historical cost. 
Statement that rates fixed by the California Commission upon the historical 
or actual cost of property have enabled utilities of that state generally to 
grow strong and prosperous and to expand service without difficulty, p. 
137. 

Valuation — Present value and original cost. 
Discussion of the development of the use of historical cost and reproduc- 
tion cost in valuation, p. 164. 

Valuation — Original cost basis. 
Criticism, in dissenting opinion, of the persistent use of the cost basis in 
determining the rate base, p. 164. 

(Decoto, Commissioner, dissenting.) 


[November 24, 1930.] 


NVESTIGATION by the Commission on its own motion into 

the rates, rules, and practices of the gas department of a gas 

and electric utility; rates reduced in accordance with the opinion 
and order herein. 


¥ 


APPEARANCES: Herman Phleger erick Von Schrader, and Milton 
and Paul Overton, for Los Angeles Bryan, for the city of Los Angeles; 
Gas and Electric Corporation; Erwin Leonard A. Diether, Deputy City At- 
P. Werner, Thurmond Clarke, Fred- torney, for the city of Pasadena; John 
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J. O’Toole, City Attorney of the City 
and County of San Francisco, and 
Dion R. Holm, Special Counsel, As- 
sociated Counsel for the city of Los 
Angeles; J. O. Marsh and F. F. Ball, 
for the Board of Public Utilities of 
the city of Los Angeles; Chester L. 
Coffin, City Attorney, for the city of 
Santa Monica. 


Carr, Commissioner: This is a 
proceeding instituted by the Commis- 
sion on its Own motion as one of a 
series of investigations into the rates 
of various utilities in the state which 
from data on file apparently were 
realizing a better net earning than 
was deemed reasonable. 

The proceeding was called on No- 
vember 12, 1929, when members of 
the Commission’s technical staff pre- 
sented evidence and exhibits indicat- 
ing the earning position of the com- 
pany, both in its gas and in its elec- 
tric departments. 


Electric Department Rates 


[1] In its electrical business the 
company is in competition with the 
city of Los Angeles. After the insti- 
tution of this proceeding the city an- 
nounced a reduction in its lighting 
and power rates effective in January, 
1930, and the company requested per- 
mission to meet these reduced rates. 
This, it was estimated, would effect a 
reduction in the company’s revenue of 
approximately $737,000 in the year 
1930. Evidence presented by engi- 
neers of the Commission was to the 
effect that with such a reduction the 
company would still be earning in its 
electrical department approximately 
7.03 per cent on its investment as 
shown on its books but with land ac- 


counts adjusted to current values. 
The company claimed a somewhat 
lesser yield than this on the theory 
that its sales would suffer because of 
business depression. Under the cir- 
cumstances an interlocutory order 
was made permitting the company to 
charge the rates sought. Actual ex- 
perience during the pendency of this 
proceeding has not borne out the fears 
of the company. Its sales have in- 
creased normally. Under the circum- 
stances the interim electrical rates 
should be made permanent. 


Gas Rates 


In the initial stages of the proceed- 
ing the company protested vigorous- 
ly that the business depression was 
seriously affecting its gas business 
and that it was engaged in making an 
inventory of its gas property which 
would require some months to com- 
plete. Time for this, as well as to 
determine more definitely the effect of 
the business depression on its gas 
sales, was sought. Finally all parties 
stipulated that evidence should be in 
by July 1, 1930, a program which was 
substantially carried out, the hearings 
being completed on July 16th. 

In all, twenty-four days were occu- 
pied in the presentation of evidence, 
the transcript of testimony number- 
ing 2,130 pages and the exhibits 
mounting in number to 67. Deci- 
sions in various prior rate cases af- 
fecting the company, together with 
the voluminous records upon which 
based as well as the company’s annu- 
al and other regular reports, were re- 
ceived in evidence. About every 
aspect of rate base and valuation was 
covered extensively by testimony and 
exhibits, as well as all other items 
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bearing upon what would be a 
reasonable rate structure for the 
future. 

Out of all of the conflicting and 
inconsistent claims in evidence it be- 
comes necessary to reach a sane and 
just conclusion as to what will consti- 
tute reasonable rates for the future— 
rates which will be in harmony with 
the bases applied to other utilities 
subject to regulation by this Commis- 
sion. 


Test of Reasonableness 


This Commission for many years, 
in the exercise of its jurisdiction to 
establish reasonable rates for utilities 
of this character, has fixed rates to 
yield upon the historical or actual 
cost of the property, taking land, 
however, at current values and depre- 
ciation calculated on a sinking-fund 
basis, a return somewhat in excess of 
the cost of the money invested in the 
property. Where the books were ac- 
curately kept these have been deemed 
to most accurately reflect the actual 
cost of the structural and other prop- 
erty. Sometimes, when these were 
not reliable, it has been found neces- 
sary to estimate what it cost to pro- 
duce the whole or parts of the prop- 
erty historically. 

(Re Coast Valleys Gas & E. Co. 14 


Cal. R. C. R. 460, P.U.R.1919E, 
246; Re Southern Sierras Power Co. 
(1920) 18 Cal. R. C. R. 818; Re 
Southern California Edison Co. 19 
Cal. R. C. R. 595, P.U.R.1921D, 65, 
and (1923) 23 Cal. R. C. R. 981, 
P.U.R.1924C, 1; Re San Joaquin 
Light & P. Corp. 21 Cal. R. C. R. 
545, P.U.R.1922D, 595; Re Pacific 
Gas & E. Co. (1922) 22 Cal. R. C. R. 
744, P.U.R.1923C, 385; Re Great 
Western Power Co. 22 Cal. R. C. R. 
814, P.U.R.1923C, 545; Re Pacific 
Teleph. & Teleg. Co. (1929) 33 Cal. 
R. C. R. 737, P.U.R.1930C, 481.) 

Under rates fixed on this basis 
utilities of this character have grown 
strong and prosperous. They have 
experienced no difficulty in securing 
capital for extensions and new devel- 
opment. Confidence in investments 
in such utilities has increased and 
capital has flowed to this field of in- 
vestment readily and at a gradually 
decreasing rate or cost.? 

The Los Angeles Gas & Electric 
Corporation in respect to its gas oper- 
ations has been before this Commis- 
sion frequently since the time the 
Commission was given jurisdiction 
over its rates, sometimes on its appli- 
cation for authority to increase its 
rates, sometimes at the instance of the 
Commission or of complainants look- 





1In the published annual report of the 
Railroad Commission for 1918-9 it appears 
that at the close of the year 1918 the ag- 
gregate fixed capital of the gas and elec- 
tric utilities of the state was $468,688,- 
40 Between 1918 and 1928 this in- 
creased rapidly, the total aggregate fixed 
capital mounting to a total of $1,185,372,- 
478.71 by the close of 1928 (annual report 
for 1928-9). The aggregate par value of 
issued bonds and stock of gas and elec- 
tric utilities, as taken from the annual re- 
ports of the Commission, was $543,285,- 
594.04 in 1918 and $1,123,658,757.82 in 1928, 


P.U.R.1931A. 


an increase of $580,373,163.78. The in- 
crease includes $310,500,627.50 of bonds. 
An analysis of reports filed with the Com- 
mission shows that the remainder of $269,- 
872,536.28 consists of $219,943,547.94 of 
preferred stock and $49,928,988.34 of com- 
mon. 

The following tabulation shows the 
basis on which the Railroad Commission 
has authorized Southern California Edison 
Company and Pacific Gas and Electric 
Company to issue bonds and preferred 
stocks, being indicative not only of their 
growth but of the lessening cost of money. 
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SouTHERN CALIFORNIA Epison CoMPANY 
Preferred Stock 


Effective Effective 
rate rate 
%o Reference Amount Yo 
6.58 
7.54 
7.80 
5.75 22 CRC 45 $9,500,000 7.00 
6.50 23 CRC 651 5,000,000 7.00 
6.45 25 CRC 579 10,000,000 6.86 
27 CRC 130 10,000,000 6.25 
5.40 28 CRC 370 10,000,000 6.25 
5.20 30 CRC 754 10,000,000 5.85 
31 CRC 439 10,000,000 5.61 
eo 32 CRC 745 10,000,000 5.61 


Paciric Gas & Exectric ComPANy 


Bonds 

Year Reference Amount 
Pe csepeevees 16 CRC 423 $8,000,000 
ie 18 CRC 164 5,000,000 
ME: sparcawsews 20 CRC 294 6,000,000 
PS. Kécpowsens 22 CRC 417 5,160,000 
Pann 24 CRC 46 12,500,000 
fs Seneree ees 24 CRC 594 14,000,000 
DG? sdwaweswes 

Me scceeleaces Dec. 16781 40,000,000 
ro Sviee ieee 30 CRC 355 30,000,000 
1929 |......... 33 CRC 461 15,000,000 
WE Kodeasvese Dec. 22121 5,000,000 

Bonds 

Year Reference Amount 
_ sia eereere 16 CRC 184 = $5,000,000 
Ree 

ee ae 19 CRC 140 10,000,000 
ree 19 CRC 875 1,000,000 
ME. osicsseeogs 21 CRC 128 10,000,000 
ee 23 CRC 889 10,000,000 
_. aE 25 CRC 307 12,500,000 
eee 26 CRC 531 10,000,000 
ME. io dcdosews 28 CRC 62 10,000,000 
Pe Weiceeaswnc 30 CRC 377 15,000,000 
i. 31 CRC 114 = 20,000,000 
| Soe Dec. 22708 25,000,000 
ing to reduction of rates.* In all of 


these various proceedings rates were 
tested or measured by the standard 
stated above. Its rate base for its gas 
department has grown from approxi- 
mately $12,500,000 in 1916 to nearly 


Preferred Stock 


Effective Effective 
rate rate 
%o Reference Amount %o 
6.20 16 CRC 184 = $5,000,000 7.27 
16 CRC 983 3,500,000 7.06 

7.63 19 CRC 7 5,000,000 7.50 
7.63 20 CRC 688 2,000,000 7.50 
6.40 22 CRC 166 5,000,000 6.86 
= 22 CRC 923 2,500,000 6.67 
5.87 27 CRC 335 2,500,000 6.32 
5.37 29 CRC 137 1,000,000 6.00 
4.90 29 CRC 276 5,000,000 6.12 
4.75 32 CRC 221 10,000,000 5.61 
4.92 Dec. 22488 10,000,000 5.61 
$59,000,000 in 1929, and its inde- 


pendent active meters from 131,500 
to 351,000 during the same period. 
The growth in its gas department 
has been even exceeded by that in its 
electrical department, its rate base in 





2By constitutional amendment adopted 
in 1914, the Railroad Commission was 
vested with jurisdiction over the rates of 
the company. Shortly thereafter applica- 
tion was made for an increase in rates 
while the city of Los Angeles filed a com- 
plaint attacking the rates. An extensive 
investigation followed and the two mat- 
ters were disposed of by a decision handed 
down in August, 1917. (Re Los Angeles 
Gas & E. Corp. 13 Cal. R. C. R. 724, P.U.R. 
1917F, 717.) Rates were fixed on the basis 
stated, estimated to yield an 8 per cent re- 
turn. The following year the company 
again sought an increase in rates in the 
form of a surcharge and rates were fixed 
to yield an estimated return of 7.87 per 
cent. (Re Los Angeles Gas & E. Corp. 16 


Cal. R C. R. 478, P.U.R.1919D, 140.) In 
June, 1921, this Commission again, on ap- 
plication of the company, granted an in- 
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crease in rates, the charges authorized be- 
ing calculated to yield a return, on the 
basis of 8 per cent and 9 per cent on cer- 
tain capital which had called for a high 
interest rate. (Re Los Angeles Gas & E. 
Corp. 20 Cal. R. C. R. 93, P.U.R.1922A, 
283). Rates were next fixed at the close 
of the year 1926, the matter coming before 
the Commission in the company’s appli- 
cation for an increase. The same basis for 
determining reasonableness was used and 
the rate of return deemed reasonable was 
7.8 per cent. (Re Los Angeles Gas & E. 
Corp. 29 Cal. R. C. R. 164, P.U.R.1927C, 
545.) Following a complaint by the city 
of Los Angeles rates of the company were 
reduced late in the year 1928, the rates 
fixed being estimated to yield a return of 
slightly in excess of 74 per cent. (Re Los 
Angeles Gas & E. Corp. 32 Cal. R. C. R. 
379, P.U.R.1929C, 3.) 
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that having increased from approxi- 
mately $6,000,000, in 1916 to over 
$41,000,000 in 1929. The company’s 
total invested capital during the past 
fifteen years has increased to a sum 
more than five times the amount at 
the beginning of that period. 

This remarkable growth has been 
financed largely by the sale of the 
company’s bonds and preferred stock, 
these having been marketed at a grad- 
ually lessening cost, so that the pres- 
ent annual cost of its bond and pre- 
ferred stock money is 6.17 per cent. 
Also, its depreciation reserve has been 
invested in the property. If this be 
included with its bond and preferred 
stock money at the rate of 6 per cent, 
being the rate at which it is required 
to account for its reserve, the annual 
cost of its bond, preferred stock, and 
depreciation reserve money is but 6.14 
per cent. On December 31, 1929, the 
company had outstanding in the 
hands of the public $47,070,000 par 
value of bonds, $19,469,995 par value 
of preferred stock, and $20,000,000 
par value of common stock. Its de- 
preciation reserve on that date was re- 
ported at $16,804,105.15. All of its 
common stock is owned by Pacific 
Lighting Corporation. Since 1916 
but $4,500,000 of this stock has been 
purchased for cash, $5,500,000, how- 
ever, having been distributed to 
Pacific Lighting Corporation in the 
form of stock dividends, representing 
earnings left in the property. Divi- 
dends have been paid on its common 
stock of 7.20 per cent per share ($100 
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par value) in 1916, 1917, and 1918; 
7.4 per cent in 1919; 8.4 per cent in 
1920, 1921, and 1922; 8.7 per cent in 
1923; 33.75 per cent in 1924, includ- 
ed in which is 25 per cent as a stock 
dividend of $2,500,000; 9 per cent in 
1925; 9.815 per cent in 1926; 35.17 
per cent in 1927, which includes a 
stock dividend of 21.42 per cent, or 
$3,000,000; 15 per cent in 1928, and 
17 per cent in 1929. The company’s 
surplus has grown from $381,212.97 
in 1916 to $4,176,663.09 in 1929, 
while its depreciation reserve in- 
creased from $3,804,383.36 to, as 
said above, $16,804,105.15. 


Past Earnings 


Table I, built up from findings in 
Commission’s decisions, records upon 
which such decisions are based, and 
the company’s annual reports, indi- 
cates the earning position of the com- 
pany for the years 1916 to 1929, in- 
clusive, on the basis upon which its 
rates and the rates of other utilities 
have been measured as to reasonable- 
ness, except that in view of the con- 
clusions hereafter reached respecting 
consumers’ advances, this item has 
not been deducted in building up the 
rate bases. In this table adjustments 
have not been made for temperature 
conditions or otherwise. The figures 
are those reported by the company 
checked against Commission findings. 
Land values not having been fixed 
each year, the latest value has been 
taken and carried back to a year in 
which they have been fixed.* As to 





$The effect of this in increasing the 
rate base and consequently lowering the 
rate of return is illustrated by the testi- 
mony of Mr. Masser, of the company, on 
November 23, 1925, where, in testifying as 
to the earnings of the gas department of 


the company in preceding years, he point- 
ed out that the return in 1922 was 7.4 per 
cent, in 1923 6.31 per cent, and in 1924 
6.81 per cent, all, it will be observed, 
slightly in excess of that shown in Table I. 
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its electric properties, land values of 
date have been carried back to 1920. 
Figures for working cash capital and 
materials and supplies have had to be 
approximated. 


TABLE 
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electric, subject to the jurisdiction of 
the Commission. In framing this sys- 
tem of accounting every reasonable or 
conceivable item of expenditure was 
covered in one way or another. Some 


No. I 


Rate Base, Return, and Rate of Return—Gas and Electric Departments 
‘Years 1916-1929 


Gas Department 


Rate Net for Rate of 
Year Base Return Return 
See $12,592,434 $1,153,122 9.16 
ee 13,039,710 1,114,879 8.54 
13,398,711 906,576 6.77 
eee 13,971,705 1,106,816 8.31 
| RS 15,211,534 1,207,429 7.94 
ARE ee 21,327,234 1,119,569 5.25 
ar 29,043,144 2,067,732 7.12 
rs 37,503,113 2,293,835 6.12 
| eee 45,466,184 3,022,031 6.65 
RS 51,317,326 3,483,519 6.79 
eee 54,699,052 3,480,761 6.36 
ae eee 56,802,089 5,046,259 888 
a 57,682,659 5,095,917 8.83 
ees 59,070,663 5,705,990 9.66 
GEE oa cco exehotasessecueseces 7.65 


Further consideration of the record 
and the order which should be made 
logically falls under four divisions or 
parts as follows: 

Part I. Earning position of the 
company in 1928, 1929, and 1930, on 
the basis heretofore used in respect to 
this and other comparable utilities in 
fixing rates. 

Part II. Comparable earning posi- 
tion of the company in the same years 
on the so-called fair value basis. 

Part III. Reasonable return and 
rates proper to be established. 

Part IV. Temperature reserve. 

As prefatory to the discussion 
which follows, it is pertinent to point 
out that when the system of regulation 
of public utilities first took form in 
this state it became necessary to estab- 
lish, and there were established, uni- 
form system of accounts for various 
classes of utilities, including gas and 
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Electric Department Combined 
Department 

Rate Net for Rate of Rate of 
Base Return Return Return 
$6,070,000 $499,571 8.23 8.86 
6,289,000 353,842 5.62 7.60 
6,438,000 407,916 6.34 6.63 
6,517,000 424,990 6.52 7.74 
030,000 507,598 7.22 7.71 
000 740,298 8.87 6.27 
10,379,000 1,174,793 11.32 8.23 
13,352,000 1,809,154 13.55 8.07 
17,483,000 2,603,692 14.89 8.94 
24,426,000 2,323,659 9.51 7.67 
31,030,000 2,751,426 8.87 7.27 
33,741,000 3,072,487 9.11 8.97 
37,567,000 3,298,277 8.78 8.81 
41,338,000 3,621,764 8.76 9.29 
9.44 8.26 


clearly fell into the category of capital 
expenditure, such as the direct mate- 
rial and labor costs of physical prop- 
erty ; others, with equal clarity fell in- 
to the classification of current operat- 
ing expense; others were of a nature 
to be grouped with balance sheet in- 
come or surplus accounts. Some ac- 
counts were not of a character to be 
so clearly classified. New business ex- 
pense, for instance, into which account 
there was intended to flow all items 
of expenditure having to do with the 
cost of attaching business, might have 
been considered as a capital expendi- 
ture or as an operating expense. It 
was put into the latter classification. 

Into organization expense, a capital 
item, there was permitted to flow not 
only all expenses of organizing the 
corporation but also costs of promo- 
tion and the expenses incident to the 
sale of common and preferred stock. 
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The Commission, in exercising its 
functions of determining reasonable 
rates for utilities and in otherwise ex- 
ercising its jurisdiction over them, has 
always attached great importance to 
the utilities’ accounts and accounting 
where the books and records have been 
accurately kept, as appears to have 
been done by this company. The same 
policy is here observed. 


‘Part I, 


The order here made deals with the 
future but in determining probable 
operative results great weight must be 
given to the actual experience of the 
company.* Rates, of course, are not 
fixed for any particular calendar year. 
However, what happened in 1928 and 
1929 and what is likely to happen for 
the year 1930, due allowance being 
made for abnormal or nonrecurring 
conditions in those years both as they 
affect revenue and operating expense, 
will be helpful in appraising the fu- 
ture. Here there are present various 
abnormal conditions for which due al- 
lowance must be made. The gross 
revenue, as well as net operating rev- 
enue, for instance, is substantially 
affected by temperature conditions. 
Nearly 65 per cent of the company’s 
gross revenue is derived in the months 
from November to April, inclusive. 
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If low temperatures are experienced 
over this period revenues are corre- 
spondingly high. Conversely, warm 
weather means low revenues. How- 
ever, the ingenuity of the engineers 
has evolved formulas by which sales, 
revenue, and cost of purchased gas 
may be translated to normal tempera- 
ture conditions. 

The following Table II states op- 
erating results of the company’s gas 
department for the year 1928, ad- 
justed in respect to operating revenue 
and cost of natural gas to reflect nor- 
mal temperature conditions and exist- 
ing rates and depreciation on the basis 
hereinafter discussed and found to be 
reasonable ; for the year 1929 likewise 
adjusted to reflect normal temperature 
conditions and for depreciation, and 
also to eliminate the Pacific Lighting 
Corporation payment herein found to 
be unjustified; and for 1930 as esti- 
mated by the company adjusted to a 
normal temperature year and adjusted 
for depreciation and with the Pacific 
Lighting Corporation payment elim- 
inated and for cost of gas from South- 
ern California Gas Company at the 
present authorized rate. Taxes for 
each of these years have been adjusted 
to reflect the adjustments in gross and 
net revenues. The rate base figures 
used will be treated subsequently. 





4In recent rate cases the Commission 
has experienced difficulty in fixing rates 
which yielded the rate of return intended 
and thought reasonable. Late in 1926 
rates were fixed to yield a return of 7.8 
per cent (29 Cal. R. C. R. 164, P.U.R. 
1927C, 545). They actually yielded in 
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1927 8.88 per cent and in 1928 8.83 per 
cent (see Table I). Again, late in 1928, 
the Commission fixed rates to yield a re- 
turn of 74 per cent (32 Cal. R. C. R. 379, 
P.U.R.1929C, 3). They actually yielded a 
return of 9.66 per cent. 















Operating expenses: 
























Rate Base 
[2, 3] The rate bases in this table 
are built upon that established in 
1917 (13 Cal. R. C. R. 724, P.U.R. 
1917F, 717) augmented by net ad- 
ditions and betterments as entered 
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Taste No. II. 


Adjusted Operating Results of Gas Department of Los Angeles Gas and Electric Corporation 
for Years 1928, 1929, and 1930—Historical Basis. 


II TNE. avec candice adsedecens 


IN cron cc sop bc uleioneawaiee neers 
PE ale cece Si5.kaGinaies guides. wetdleer 
PEE iin caine ewes ouster weeewen 
I roe ov ccwcn nce danldeaimicawas 
DE II. 6.ks5 424 sca sanece coadeeee 
RN op ei cs sccorsmowh idocemebedes 


IE ihe vivinincsis Pi wae Welecewens 
See PeiuWetelea Cannan Mon Galea eae NN 


ee ee ee 


PE occas ickcowisenreeseveoe 


TORE GUCTRT CHOEIBE oo5c ccc ciiccccese ses 
EE UE 5.5 Grn veo vaio ews sh prema es 
NE reac acrotaaleraceas aaa 
Rate Of return ...........eseeeceee es enees 








1928 1929 1930 Est. 
ache $14,959,000 $15,989,000 $16,415,000 
Sea 4,597,000 4, ae 000 4,612,000 
nae 1,000 6,000 See 
ae 847,000 780, 000 1,123,000 
owe 829,000 889,000 885,000 
ae> 112,000 110,000 114,000 
ey. 701,000 720,000 1,005,000 
depos $7,087,000 $7,122,000 $7,739,000 
re $943,000 $967,000 $990,000 
sfeceete 1,525,000 1,615,000 1,647,000 
eee 130,000 180,000 182,000 
ree $2,598,000 $2,762,000 $2,819,000 
pia $9,685,000 $9,884,000 $10,558,000 
isa 5,274,000 6,105,000 5,857,000 
ene 57,838,000 59,226,000 60,704,000 

ae 9.1% 10.3% 9.6% 
Sie 9.7% 


upon the company’s books but with 
land in 1928, 1929, and 1930 at its 
value as of December 31, 1929, as 
testified to by Mr. McAuliffe, land 
appraiser of the Commission.’ These 
bases have not been raised as urged 





















5 The break-down of the rate base figure 
used for 1930 is as follows: 


Intangible capital as of 
December 31, 1929: 


Organization ........ $415,735 
PTEGCHINES. .ccccesese 13,391 


Total intangible capital ... $429,126 
Tangible capital as of 
December 31, 1929: 
RS Grae $3,500,888 
Production capital .. 19,215,650 
Distribution capital . 32,205,912 
General capital ..... 3,335,611 
Total tangible capital .... $58,258,061 
Additional allowance for interest 
during construction .......... $155,000 
Grand total fixed capital as of 
December 31, 1929 ........... 58,842,187 
One-half (company’s estimate) 
net additions and betterments 
ee ere 767,103 
Average fixed capital, 1930 ..... 59,609,290 
Materials and supplies .......... 450,000 
Working cash capital .......... 645,000 
CE es dens Saesigpee< 60,704,290 
Wee Ee WOE oss eccoscansscese 60,704,000 


Estimates of the historical cost of the 
structural property were made in this pro- 


ceeding, both by the company and by the 
Commission’s valuation department. Ex- 
cluding overheads, the company reached 
a figure approximately $300,000 higher 
than the one obtained by taking the 1917 
rate base as fixed by the Commission in its 
first decision and building up on that, 
while the valuation department of the 
Commission reached a figure approximate- 
ly $300,000 lower than the one thus ob- 
tained. The fact that each of these esti- 
mates, independently reached by employ- 
ing somewhat different methods and pro- 
cedure, corresponded so closely to the his- 
torical cost figure as used and accepted by 
the Commission and by the company as 
correct in the series of rate determina- 
tions running from 1917 to 1928, confirms 
its substantial accuracy. The figure used 
conforms to the accounting practice of the 
company as to the bulk of its investment, 
which has increased from a roximately 
$13,000,000 in 1917 to over $58,000 

1929, the difference representing = ide 
tions and betterments during this period 
as inscribed in the company’s books and 
records. Mr. McAuliffe and the com- 
pany’s land appraiser were surprisingly 
close in their results. In the few points 
of difference Mr. McdAuliffe’s testimony 
was the more convincing. 
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by the company because of the 
claimed omission of so-called over- 
head charges, allocated by the com- 
pany from year to year and in the 
ordinary course of its accounting 
practice to operating expense. In the 
initial case involving the gas rates of 
this company a rate base was fixed in- 
cluding overhead charges substantial- 
ly higher than those charged by the 
company in preceding years and ap- 
proximating those now claimed. The 
company was thus fully apprised of a 
basis of assigning to capital certain 
general charges allocatable in part to 
capital and in part to operation. Not- 
withstanding the fact that it was thus 
definitely advised of the propriety of 
allocating more of these to capital and 
less to operation, the company, in sub- 
sequently making these splits or allo- 
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cations, saw fit to allocate on its books 
the bulk of these to operation much as 
it had done prior to 1917. Under 
the uniform system of accounts a con- 
siderable range of discretion in mak- 
ing allocations such as here involved 


rests with the company.’ Either the 
responsible accounting officers of the 
company made these allocations in the 
exercise of their best judgment at the 
time when all of the facts were fresh 
in their minds or, for reasons pre- 
sumably to the advantage of the com- 
pany, deliberately undercharged cap- 
ital and overcharged operation. In 
the various proceedings before the 
Commission it reported additions and 
betterments, as well as operating ex- 
penses, based upon its books and the 
allocations there recorded.” The find- 
ings of the Commission indicate that 





6 Section 2 of General Instructions and 
Definitions respecting classification of 
fixed capital accounts provides that “so far 
as possible overhead construction costs, 
such as engineering costs, law expenses, 
injuries and damages, taxes and interest 
during construction, shall be assigned or 
apportioned to particular accounts, to the 
end that each item of property shall bear 
its proper share of such cost and that the 
entire cost of the item of property, both 
direct and overhead, may be deducted 
from the fixed capital accounts at the time 
the item of property is retired.” The 
company claims, and it is not questioned, 
that its books and records are unusually 
full and complete and most carefully kept. 
Accounting practices are worked out in 
considerable detail for the allocation and 
assignment of overheads to capital ac- 
counts. The whole record negatives any 
idea of omissions or oversights in respect 
to making these. 

7Thus, Mr. W. E. Houghton, controller 
of the company, testifying on March 21, 
1921, respecting the rate base as of July 1, 
1920, testified as follows: 

“T started with the rate base which was 
arrived at by the Railroad Commission in 
its Decision No. 6139 (P.U.R.1919D, 140), 
which I believe was the last gas rate-fix- 
ing case for this company, and found that 
the allowance, exclusive of that for work- 
ing cash capital and materials and sup- 
plies, was $12,868,711.44. To that amount 
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are then added the net additions to the 
plant as shown by our books, ee 
from July 1, 1918, to December 31, 1918, 
to $48,013.93; for the year 1919, $886,- 
611.40; for the period from Jatiuary 1, 
1920, to June 30, 1920, $462,860.48; making 
total additions of $1,397,485.81. I then 
added materials and supplies at the aver- 
age for the year 1920, amounting to $585,- 
455.02, and I further added working cash 
capital at an amount equal to about one 
month’s operating expenses of the year 
1920, amounting to $300,334.34; those two 
items totaling $885,789.36, and making a 
grand total as of July 1, 1920, which is the 
mean date for the year in question, of $15,- 
151,986.61.” 

Four years later, on November 23, 1925, 
when rates were again under examination, 
Mr. H. L. Masser, then in charge of the op- 
eration of the company’s gas department, 
testified as follows: 

Mr. Overton: Q. Mr. Masser, taking up 
this exhibit at section 4, which, I believe, 
deals with fixed capital of the corporation, 
in developing your table showing the fixed 
capital of the corporation, you use—did 
you use the production cost, actual cost of 
the corporation on its books and records 
of the physical component parts of the 
property of the corporation? 

A. I did, except for lands, wherein we 
used the present value of lands as pre- 
pared by an appraisal at this time. 

Q. So that with respect to the depreci- 
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determinations as to rates went on the 
assumption that such allocations were 
properly made with the exception of 
interest during construction, of which 
special mention will be made, the effect 
of this long-continued practice and 
course of action has been that the 
company has been allowed in the form 
of operating expense allowances items 
which it now says should have been 
added to capital, and which it now 
seeks to add to capital. There is no 
equity in the company’s claim; and by 
its conduct and election it has created 
a quasi estoppel against now seeking 
to gain advantage by repudiating its 
own books and records as well as its 
position repeatedly taken before this 
Commission. The foregoing observa- 
tions are not entirely applicable to the 
overhead expense of interest during 
construction. That, when not charged 
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to capital, was charged to the income 
accounts and did not get into operat- 


ing expense. The company’s course 
in this was somewhat erratic. For a 
few years none was charged to cap- 
ital. In fairness, the rate base should 
be increased by the difference between 
interest during construction as actual- 
ly incurred and the amount thereof 
charged to capital. This has been 
done.’ 


Working Cash Capital and Materials 
and Supplies 


[4, 5] An allowance has been made 
for working cash capital and mate- 
rials and supplies in accordance with 
the policies customarily followed by 
the Commission in dealing with the 
rates of other utilities, for the year 
1930, $645,000 being included for the 
former and $450,000 for the latter. 





able part of the property it does represent 
actual cost? 

A. Yes, actual book figures. 

Q. Taking as a starting point the amount 
determined by the Commission in 1921 in its 
Decision No. 9132 (P.U.R.1922A, 283) ? 

A. That is correct. 

Q. Then adding to that the actual cost 
of net additions and betterments to prop- 
erty since that date? 

A. That is correct. 

And later on the same day to further 
clarify and make definite his testimony, he 
testified as follows: 

. Now, Mr. Masser, with respect to 
the total fixed capital, as I understand it, 
these figures represent the investment or 
production cost of the property in ques- 
tion? 

A. That is correct. 

Q. That is to say, actually what was 
paid out by the corporation for the ma- 
terials, labor, supplies, interest during 
construction, taxes, supervision, and so 
forth in this property? 

A. That is correct, the actual cost of 
building the plant. 

Testifying on behalf of the company on 
April 25, 1928, the same Mr. Masser again 
explains how he built up a rate base by 
adding book additions and betterments to 
the bases previously established by the 
Commission, land, however, being  spe- 
cially appraised and included at its then 


value. And Mr. Masser was under no 
misunderstanding respecting the Commis- 
sion’s accepting and acting upon the com- 
pany’s book figures, for he testified: 

“Page 186, table 135, sets forth a detail 
of gas department capital which is based 
primarily on this Commission’s finding and 
decision in the preceding rate case, being 
Decision No. 17830, P.U.R.1927C, 545. It 
goes back to a period six months earlier 
than the date set forth in the Commis- 
sion’s decision so as to check the figures 
as of January 1, 1926. Those figures were 
submitted in evidence in the former case 
and were used by the Commission in its 
decision.” 

8 The record is not clear as to just what 
allowance should be made. Mr. Wehe’s 
study based upon the period 1921 to 1929 
indicated proper interest during construc- 
tion cost of 1.75 per cent. Interest during 
construction was included in the rate base 
first fixed by tne Commission for 1916 
and upon which succeeding bases have 
been built. From 1916 to 1921 the com- 
pany, though definitely advised that this 
was a proper capital charge, did not so 
make it. In 1921, however, it commenced 
charging interest to capital. For the pur- 
poses of this proceeding there has been 
added the sum of $155,000 to the 1928 and 
1929 base, which is estimated to be ample 
to cover this item. 
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These allowances are deemed to be 
adequate. The allowance for work- 
ing cash capital differs from the com- 
pany’s claim in this case principally 
in that it is based upon the cost rather 
than the retail value of the service 
which at all times has been rendered, 
but on account of the lag in monthly 
meter readings and collections has not 
been paid for by consumers. The al- 
lowance for materials and supplies is 
based upon the amounts currently car- 
ried, with allowance made for a pro- 
portion of these held for construction 
purposes and against which the com- 
pany charges interest during construc- 
tion. 


Consumers’ Advances 


[6] Principally to protect the 
majority of consumers against in- 
creases in rates that would ultimately 
result from comparatively large in- 
vestments in nonremunerative exten- 
sions, the Commission has approved 
rules for this company requiring that 
part of the cost of such extensions 
shall be advanced to the utility with- 
out interest by the individuals bene- 
fited. Manifestly, if the utility is 
allowed a return on the total invest- 
ment in such extensions the purpose 
of this rule will be largely defeated. 
The practice of the Commission has 
been to deduct the amount of such 
advances. However, the company, 
notwithstanding the many advantages 
of a continuance of this rule, has seen 
fit to insist upon its right to a return 
upon the money thus advanced. Un- 
der these circumstances consumers’ 
advances have not been deducted to 
obtain a rate base figure. The logical 
corollary of this treatment of this 
item, thus made at the insistence of 
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the company, is to modify the rule so 
as to require such advances to be re- 


turned with interest. The order here- 
in will direct such modification. 


Generating Plants 

[7] No deduction is made on ac- 
count of the company’s artificial gen- 
erating plants and equipment being 
rendered unnecessary by the introduc- 
tion of natural gas. There can be no 
question that money invested in these 
was invested prudently and in good 
faith, When made, at least, the in- 
vestment was a proper and necessary 
one. The theory of the basis of test- 
ing rates here under consideration 
contemplates protection of invest- 
ments thus made. Were the cost of 
these plants deducted from the base 
it would be necessary to provide for 
its amortization. The city’s setup 
provides for their amortization over 
a longer period of time than their 
normal life expectancy upon which 
current depreciation expense is calcu- 
lated. A shorter and more logical 
amortization period would substan- 
tially change the result. While the 
evidence adduced by the city in respect 
to these plants presents a serious ques- 
tion as to whether all of the invest- 
ment they represent should be con- 
tinued in the rate base, it is not estab- 
lished with sufficient definiteness that 
the elimination of the whole or a part 
of the investment would be fair to the 
company, or to the interest of the 
consumers. A somewhat different 
situation arises in connection with the 
company’s claims to the reproduction 
value of these plants. This is treated 
under Part III. 


Operating Revenue 
While the formulas for translating 
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revenue to normal temperature condi- 
tions vary slightly, the one used by the 
company’s Mr. Masser is here em- 
ployed. The year 1930 is in many 
respects an abnormal year. Not only 
have the temperatures been higher 
than normal but the business depres- 
sion has had an effect upon sales. 
Various revenue estimates were pre- 
sented for that year. The one set out 
in the table is that of the company’s 
vice president, Mr. Masser, who is the 
responsible officer in charge of gas 
operations, changed only to reflect 
normal temperatures throughout the 
entire year. 


Operating Expenses 


Production expense for 1930, the 
largest item of which is the cost of 
purchased gas, is that estimated by 
the company, except that the present 
authorized rate for gas from South- 
ern California Gas Company is used 
instead of a higher charge which, it 
was Claimed might be anticipated and 
total requirements for gas are adjust- 
ed to a year of normal temperature. 
Other operating expenses for 1930 
for distribution, commercial, new 
business, and general expense, except 
for Pacific Lighting Corporation’s 
fee, are those estimated by the com- 
pany. Mr. Wehe, of the Commis- 
sion’s staff, made a very careful study 
of the depreciation allowance proper 
to be made, involving both an inspec- 
tion of the physical property and a 
detailed study of the company’s actual 
experience. This company is of suf- 
ficient age so that its experience is an 
important guide to the correct deter- 
mination of the amount of annual 
charge necessary to meet recurring 
depreciation expense. Mr. Wehe’s 
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exhaustive study makes it plain that 
the allowance heretofore made, and 
which the company claims, is larger 
than necessary. His figure, adjusted 
to cover average additions and better- 
ments for 1930 and adjusted to plant 
as it existed in 1928 and 1929, has 
been used. 


Pacific Lighting Corporation Fee 

[8] Commencing in 1929 the com- 
pany has been paying to the Pacific 
Lighting Corporation, the owner of 
all of its common stock, an annual fee 
of $120,000, of which $80,000 was 
charged to the gas department in the 
year 1929, and a substantially similar 
amount in 1930. This charge is 
eliminated in the above table from the 
operating costs in both years. Mr. 
Day, the president of the company, 
sought to justify the payment of such 
fee largely upon the theory that he 
felt the need of advice in respect to 





® For the operating expense for 1930, ex- 
cept for cost of purchased gas and the 
Pacific Lighting Corporation’s fee, depre- 
ciation, taxes, and uncollectible bills, the 
company estimated $3,571,696. Mr. Spelce, 
an engineer of the Commission, made esti- 
mates of reasonable expenses for these 
aggregating but $3,031,603, as appears 
more fully from the following table: 


Operating Expenses for 1930, as Estimated 
by Masser and Spelce. 





Masser Spelce 
Production other than 

cost of gas .....+.. $444,812 $491,563 
Distribution and trans- 

OS Se Se 1,123,322 858,020 
Commercial 884,552 904,520 
New business 114,003 109,500 
ee RCRD Pre eer 1,005,007 668,000 





Total of these ... $3,571,696 $3,031,603 


The company has recently shifted cer- 
tain items of expense heretofore included 
in production to distribution. Mr. Masser 
followed this new classification. Other- 
wise his production expense as shown in 
the table would have exceeded Mr. 
Spelce’s, while his distribution expense 
would not have shown the same margin 
of difference. 
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major company policies and wished 
to be free to consult with officers of 
the Pacific Lighting Corporation and 
its legal staff in respect thereto. He 
has consulted, he testified, chiefly with 
C. O. G. Miller and R. W. Miller, 
both of whom were and are directors 
also of Los Angeles Gas & Electric 
Corporation. As to services ren- 
dered by attorneys of Pacific Light- 
ing Corporation, allowances for legal 
expense appear in considerable amount 
in the operating expenses stated in 
Table II. The record does not show 
that any services were rendered by 
Pacific Lighting Corporation, as 
claimed, during this period in respect 
to financing or in respect to operation, 
nor does it show that the payment of 
the fee resulted, as claimed, in a sav- 
ing in general officers’ salaries. In 
fact, the fee was coincident with sub- 
stantial increases in officers’ salaries. 
The payment of such a fee to the 
holding corporation made for the first 
time in 1929, does not find sufficient 
justification in the record to warrant 
its inclusion in the operating expenses 
of the company. 


Return 

[9] Table II, without further ad- 
justments, indicates that the present 
rates have been at a level to yield the 
company on the average for this pe- 
riod a return of 9.7 per cent.” This 
represents an earning level higher 
than heretofore deemed reasonable in 





10It is interesting to note the effect on 
the rate of return were the company’s 
claim as to overhead allowances recog- 
nized to the extent of allowing overheads 
of 11.25 per cent. This, on the basis of 
Table II, would mean an increase in rate 
base for 1930 of approximately $2,750,000 
and an increase in annual depreciation ex- 
pense of approximately $50,000. The 
weighted average return for the 3-year 
period would be reduced to 9.2 per cent. 
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respect to this or to other comparable 
utilities. 


Part II 


[10] The company sharply chal- 
lenges the propriety of the Commis- 
sion fixing rates upon the basis here- 
tofore followed. Estimated replace- 
ment cost rather than investment, it 
insists, is what it is entitled to earn 
a return upon; and by reproduction 
cost new estimates of value, with 
large overheads, claims of value for 
the cost of financing, promoters’ 
profits, and going concern, all fabri- 
cated about a theoretical reconstruc- 
tion program, it has built up an as- 
serted fair value, upon which even a 
very low return would call for rates 
substantially in excess of those now 
in effect. No increase, however, is 
requested. 


Rate Base Claimed 


The rate base or value thus erected 
aggregates the somewhat staggering 
figure of $95,767,351. It is made up 
as follows, appropriate changes being 
made in the form of Exhibits 32 and 
50 to illustrate the various major 
items going to constitute the total: 


1. Organization and franchises 


oS aera $831,781 

2. Gas production capital (Ex. 
ees ae 20,819,402 

3. Gas distribution capital (Ex. 
_ Sere aes 51,412,932 
4, Goel CEE BE). sos snscccsx 4,522,585 
5. Cash working capital (Ex. 32) 2,333,850 

6. Materials and supplies (Ex. 
Mel 5c.cws cos tees domains 612,735 
7. Cost of financing (Ex. 32)... 5,921,470 

8. Promoters’ remuneration (Ex. 
eee ee eee 2,500,000 

9, Additions and betterments for 
gt ee ae 1,054,255 
10. Going concern value (Ex. 50) 9,228,667 
yeaa neeme ee trrraee se $99,237,677 

11. Less accrued depreciation 
ee eee 3,470,326 
$95,767,351 
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Items (2), (3), and (4) represent 
the asserted value of the physical 
plant (before deduction for accrued 
depreciation) less additions and bet- 
terments for 1930. It is interesting 
to ascertain upon the company’s own 
basis how much of this is for direct 
and indirect labor and material costs 
exclusive of so-called overhead allow- 
ances. The company in these figures 
included overheads at 24.27 per cent, 
applying this to land as well as to the 
structural properties. Making deduc- 
tion for the item of overhead reduces 
the total for these three items from 
$76,754,919 to $61,764,640. Adding 
to the figure of $61,764,640 items 
(5), (6), and (9) gives $65,765,480 
as the total claimed reproduction cost 
of the property, exclusive of over- 
heads (except as some overheads are 
in item 9), organization expense, and 
other intangibles amounting in the 
ageregate to $33,472,202, a sum 
equal to more than 50 per cent of the 
claimed direct replacement cost of the 
physical property. Again, from the 
grand total claimed value undepre- 
ciated of $99,237,677 the company 
deducts but $3,470,326 for accrued 
and realized depreciation, or less than 
34 per cent, although the physical 
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plant has been built up over a period 
of many years and although the com- 
pany claims over one third of this 
amount as an annual contribution to 
a depreciation reserve." 

In addition to actual cost and his- 
torical cost estimates to which refer- 
ence has been made in Part I, there 
were made estimates of cost on the 
current price level basis, both unde- 
preciated and depreciated, as well as 
various so-called reproduction cost 
new and reproduction cost new less 
depreciation estimates, the estimates 
varying widely in result according to 
the particular assumptions upon which 
grounded or particular methods or 
theory employed. Table III lists the 
more important of these, the valua- 
tions being as of December 31, 1929, 
and covering only the usual capital 
accounts. Material and_ supplies, 
working cash capital, and various 
claimed intangibles are not included. 
Current price level estimates proceed- 
ed upon the assumption that the 
property was put together historically 
but that during its entire life prices 
had been those now current and that 
actual cost, with this adjustment for 
change in price level, was a reasonable 
and proper measure of value. Repro- 





11 Another striking illustration of the 
effect of the company’s methods is found 
in a colloquy between Mr. Guillou, of the 
Commission’s staff, and Mr. Luick, the 
company’s witness. By deductions from 
both Mr. Luick’s historical and reproduc- 
tion cost appraisals for organization, land, 
and overheads it was developed that the 
difference between the two because of 
change in price levels was approximately 
$5,400,000. Then follows: 

Q. Now then, if you will take your total 
historical appraisal of $67,507,000 and de- 
duct that from the total reproduction ap- 
praisal of $85,484,000 I get a difference of 
approximately $18,000,000. 

A. That is correct. 

Q. Now, of that difference of $18,000,000 
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approximately $5,400,000 has been ac- 
counted for as the difference in the price 
level of the direct labor and the actual 
material? 

A. Yes. 

And later: 

Q. So that of this difference in the two 
appraisals of about $18,000,000, why, some- 
thing over—put it the other way—some- 
thing less than five and a half million is 
attributable to price levels and approxi- 
mately twelve and a half million is at- 
tributable to these difficulties that are in- 
herent in a reproduction on a wholesale 
scale? A. Exactly. The cost of recon- 
structing the property as of January 1, 
1930, as against the historical reproduction 
cost. 
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duction new estimates went upon the 
theory that value can best be meas- 
ured by theoretically reproducing the 
property under an assumed recon- 
struction program. Some of the dif- 
ferences which appear in these esti- 
mates are due to a relatively small 
difference in the value placed upon 
land. Others are explainable by minor 
differences in practice in applying 
prices. The large differences, how- 
ever, find their explanation in the 
varying assumptions and the results 
which follow these as they are reflect- 
ed in overhead allowances, estimated 
difficulty factor costs and the like. 
The wide variances in accrued depre- 
ciation figures find their explanation 
in the diverse theories or assumptions 
upon which based and from which the 


TABLE 
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results flow. Curiously enough, the 
effect of change in price level is one 
of the least important factors contrib- 
uting to many of the results ex- 
pressed, the extreme range of the 
effect given to this running from 
$3,086,000, to $5,900,000, or, ex- 
pressed in percentage on actual his- 
torical cost, from 5.6 per cent to 10.6 
per cent. Even this range is lessened 
when certain factors appearing per- 
haps in one estimate and not in an- 
other are taken into account. 

There is one other estimate of value 
to which reference may be made. In 
the rate case affecting this company, 
which culminated in the decision and 
erder reported in 32 Cal. R. C. R. 
379, P.U.R.1929C, 3, Mr. R. U. Fit- 
ting, valuation engineer of the com- 


III. 


Partial Tabulation of Valuation Estimates 


1. Historical cost—Actual land at present value $58,687,186* 


2. Historical reproduction cost—Estimate, land 
at present value, overheads as charged 
PINE, cn cwnunee nenapibas eaaaeeaionae 

3. Historical reproduction cost—Estimate, land 
at present value, overheads at 11.25% 
(Dufour) 

4. Historical reproduction cost—Estimate, land 
at present value, overheads of 14.48% 
RED <.. c cca cedceaneeeeeninsteeee 

5. Current price level—Prices as of June 15, 
1930, but excluding difficulty factor, over- 
heads on basis charged, 

(Dufour-Wehe) 

6. Same as 5, but reproducing so-called wrought 
iron pipe with steel pipe, 

PIPUTEED - Seikcitadesecneiecanes 

7. Reproduction cost new, overheads of 24.27% 
OS REP e rrr rat err re rer 

8. Reproduction cost new—Four year average 
pricing parted, 22.32% overheads, 

eS) rere rrr. 

9, Same as 8, but reproducing so-called wrought 
iron pipe with steel pipe, 

Oe  .  eee  ee 


eee eee eee eee ee eee ee 


Cee eee eet ewer eeeeeee 





Valuation as of December 31, 1929 


Depreciated 
Sinking-fund Straight-line 
Undepreciated Basis Basis 

ee mepeeues 
eee = =—=«sw Ree” || 
Mae shee cane : | Soeabeee 
63,212,221 $55,437,354 $47,866,067 
61,668,210 54,356,546 47,170,861 
77,586,700 FRIES cee wasiese 
73,637,542 64,179,071 55,676,886 
71,805,296 62,896,499 54,852,378 


* Mr. Dufour in his exhibit had this at $58,578,773. 


+ Cost to restore basis. ‘ 
Items 2, 3, 5, 6, 8, and 9 cohtain nonoperative 
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land in the amount of $192,203. 
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pany, estimated the reproduction new 
value of the company’s gas property 
as of January 1, 1928, to be $64,363,- 
650. This estimate for January 1, 
1928, is comparable to Mr. Luick’s 
estimate for December 31, 1929, of 
$77,586,700. Additions and better- 
ments during 1928 and 1929 did not 
exceed $2,750,000 in round figures. 

Results such as heretofore indicated 
and as expressed in the table neces- 
sarily draw into question the sound- 
ness of the methods, theories, and as- 
sumptions leading up to them. It is 
one thing to attempt in a sane and 
reasonable way to estimate and give 
effect to changes in prices. It is quite 
another matter because there is a 
change in price levels to devise and 
utilize formulas and methods for 
measuring its effect, which result in 
values and claims of value far in ex- 
cess of what the property would have 
cost if current prices had prevailed 
during its entire life. 

Except for realized depreciation, 
“reasonable cost,”’ as said by the court 
in McCardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. ed. 
154, P.U.R.1927A, 15, 24, 47 Sup. 
Ct. Rep. 144, “is good evidence of 

value at the time of construc- 
tion. And such actual cost will con- 
tinue fairly well to measure the 
amount to be attributed to the physi- 
cal elements of the property so long 
as there is no change in the level of 
applicable prices.”’ 

Regulatory bodies, such as this 
Commission, naturally prefer to deal 
with actualities rather than theories 
and assumptions. Actual cost may 
be determined with a high degree of 
precision, and the effect upon such 
actual cost of the simple and single 
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assumption that current prices pre- 
vailed during the life of the property 
may likewise be determined with a 
definiteness sufficient for the purposes 
of measuring the effect of higher 
price levels. Cost with adjustments 
tor changes in price level and allow- 
ance for realized depreciation should 
be and is, for the purposes of this 
part, taken as a dominant considera- 
tion in arriving at a current value of 
the property here involved. It is 
deemed a much simpler, safer, and 
more dependable guide than estimates 
based upon rebuilding the property 
under a _ hypothetical construction 
program under conditions which do 
not and could not reasonably exist 
and with far-fetched assumptions 
which make possible almost any result 
desired by their designer. 


Going Concern Value 


[11, 12] The company claims 
$9,228,667 as going concern value, 
based largely upon the testimony of 
Colonel Alten S. Miller. This claim 
is associated with the company’s re- 
production new valuation and is built 
up on theories and methods analogous 
to those employed in respect to the 
structural properties. Just as these 
theories and methods lead to extreme 
results when applied to plant, they 
lead to this large figure when it is 
sought to measure the cost of attach- 
ing the business under a theoretical 
reconstruction program. Under the 
methods employed by Colonel Miller 
the results vary widely according to 





12 Estimates and claims of going con- 
cern value of the company have steadily 
grown in amount. In 1916 and 1917 the 
claim and estimate was $1,000,000, (13 Cal. 
R. C. R. 724, P.U.R.1917F, 717). In 1926 
the claim had increased to $5,000,000, (29 
Cal. R. C. R. 164, 165, P.U.R.1927C, 545). 
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the assumptions respecting this pro- 
gram. Indeed, it may be said that by 
altering the assumptions, particularly 
those as to the rate at which business 
is attached, almost any desired result 
may be obtained. A careful analysis 
of Colonel Miller’s exhibit and testi- 
mony makes it plain that in his total 
figure there is contained a very sub- 
stantial sum on account of assumed 
early losses. 

Were going concern to be treated 
as an independent item of value, it 
should be measured with due regard 
to actualities rather than upon theories 
and assumptions such as employed by 
Colonel Miller. And it would seem 
that what it did cost this company to 
attach its business is a far more re- 
liable guide than an estimate of what 
it might cost under a theoretical re- 
construction program. By the pre- 
scribed accounting rules all costs 
incident to attaching business are 
required to find lodgment in new busi- 
ness expense. Colonel Miller’s posi- 
tion in essence is an attack upon the 
classification of new business expense 
as an operating item, his line of rea- 
soning inferring that this expense 
should have been added to capital year 
by year. Were new business expense 
to be added to capital the corollary 
would be its elimination from operat- 
ing expense. No very appreciable 
change in result would follow from 
allowing a reasonable amount in rate 
base to represent the cost of attaching 
the business (following largely Col- 
onel Miller’s theory but reducing 
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theory to actuality) and at the same 
time disallowing new business ex- 
pense in operation.” 

It is true that Colonel Miller in- 
cludes in his total figure $506,789 as 
“cost of organizing property and per- 
sonnel,” but he does not attempt to 
explain how this figure is arrived at. 
The actual cost of building up the per- 
sonnel and organizing the property 
has, of course, under accounting pro- 
cedure and Commission practice, been 
included in current operating expense, 
and if viewed in the light of capital 
expenditure, just as in the case of the 
cost of attaching the business, has 
been taken care of and in effect amor- 
tized year by year as incurred. 

Substance rather than form is to be 
considered. So viewed, this Com- 
mission does allow for the so-called 
intangible going concern value by 
treating its cost as a current operating 
expense. 


Cost of Financing and Promoters’ 
Profits 


[13, 14] These intangible items as 
claimed by the company are rejected 
as too hypothetical and far removed 
from actuality to properly find lodg- 
ment in a rate base. The sum of 
$415,734 is included in the historical 
rate base for organization. The uni- 
form system of accounts provides 
that there should be entered under 
this head, in addition to fees paid for 
incorporation, “all office and other ex- 
penditures incident to organizing the 
corporation or other enterprise and 





18 Had new business expense been ac- 
counted for as a capital item, capital 
would have been augmented in round fig- 
ures by the sum of $1,358,000 during the 
period 1913 to 1929, inclusive, or at the 
rate of $5.42 per independent active meter. 
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At the close of 1929 the company had 
346,000 meters, which at this average cost 
would represent in round figures a total 
cost of $1,875,000. New business expense 
as incurred ranged from $109,000 to $114,- 
000 a year in recent years. 
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putting it in readiness to do business.” 
This includes “cost of preparing and 
distributing prospectuses, cost of 
soliciting subscriptions for stock, cash 
fees paid to promoters and the actual 
cash value at the time of organization 
of securities paid to promoters for 
their services special counsel 
fees . . . 3 also costs incident to 
. . « negotiation and issue of stock 
”? 


[15] Allowance for organization 
in the current price level appraisement 
was not stepped up. It should be 
raised somewhat to adequately care 
for possible higher costs because of 
the current level of prices. 


Accrued Depreciation 


The amount of the accrued depre- 
ciation in the property is greatly in 
excess of Mr. Luick’s figure of 
$3,470,326. It is not less than 
$7,650,000. The record clearly shows 
that this result, which was testified to 
by Mr. Wehe, was arrived at only 
after an exceedingly careful and de- 
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tailed study involving a physical in- 
spection of the property and analysis 
of company records. In the trans- 
lation of the results of these physical 
inspections and analysis of past per- 
formance the record further shows 
that the present age, the expected 
future life, the present operating costs 
in respect to maintenance, the interest 
and depreciation expense to keep these 
properties in service and other factors 
were all considered.” 


Fair Value 


Subject to deduction for accrued 
and realized depreciation in a sum of 
approximately $7,650,000, the fair 
value of the property here involved as 
a going property with business at- 
tached, giving full effect to the cur- 
rent level of prices and allowing for 
any intangible elements of value not 
fully cared for in the usual and cur- 
rent operating expense allowances but 
excluding various built up claims of 
value incident to a reproduction of 
the property under an assumed recon- 





14The depreciation reserve on Decem- 
ber 31, 1929, was $9,350,689, as shown by 
the company’s books (including 72.5 per 
cent of the general capital reserve). 

Mr. Luick’s views on accrued deprecia- 
tion are illustrated by his testimony re- 
specting depreciation in distribution mains 
and automobiles. As to the former, his 
Exhibit No. 35 shows that he made no 
deduction on over 86 per cent of the steel- 
wrought iron mains. The record shows 
these mains to have been in service a con- 
siderable time and further that there ac- 
tually existed a physical deterioration. 

The automotive equipment of the com- 
pany is not new as shown by the priced 
inventory and as indicated by the com- 
pany’s depreciation reserve of over 90 per 
cent of the book costs. Mr. Luick’s 
theory of taking an old Model T Ford, for 
example, and by the expenditure of rela- 
tively small amounts for tires, painting, 
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and general overhaul, making it the equiv- 
alent in value of a new car—even from the 
point of view of service alone, is contrary 
to known facts and conditions. In this 
particular instance it was deemed to be 
the equal of a new Model A Ford, for the 
company used the substitute theory in 
pricing these old cars. It is apparent that 
the application of Mr. Luick’s service 
theory (called by him cost to restore 
theory) of depreciation gives results which 
cannot be accepted. 

15It is interesting to note that Mr. 
Wehe’s estimate of accrued depreciation 
is less than that made in 1926 by Mr. 
Masser, vice president of the company and 
in charge of gas operations. Testifying 
for the company then, he expressed the 
opinion that the condition per cent of the 
depreciable property was slightly less than 
86 per cent, the accrued depreciation being 
































struction program as too uncertain 
and hypothetical to enter into a rate 
base figure, did not for the year 1928, 
using round figures, exceed $62,500,- 
000, and for the year 1929, $64,000,- 
000, and for the year 1930 does not 
exceed $65,500,000, which figures, for 
the purposes hereof, are spoken of as 
rate base. These figures include the 
allowances for additions and better- 
ments, working capital, and materials 
and supplies corresponding to those 
included in the rate bases set out in 
Table II. 

[16] Although depreciation is thus 
treated as a deductible item to arrive 
at fair value, operating results under 
the so-called fair value theory may 
best be illustrated by using undepre- 
ciated fair value (if such an expres- 
sion be permitted) in making an 
operative setup comparable with that 
contained in Table II. Should a de- 
preciated rate base (fair value) be 
used the depreciation annuity would 
have to be computed only for the ex- 
pected life of the property and would 
be more than an annuity computed on 
the basis of age plus expected life. In 
brief, while the base upon which the 
return would be figured would be less, 
the depreciation annuity would be 
greater. The lower the condition per 
cent of the physical property the high- 
er is the depreciation annuity expense. 
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Indeed, under the form of operative 
setups, with the method of deprecia- 
tion expense accounting customarily 
used, and used here for the purpose 
of this part, the amount of the ac- 
crued depreciation is of theoretical 


rather than actual importance. The 
only figure in the record for deprecia- 
tion annuity expense which could be 
used with a depreciated base or fair 
value is that of Mr. Luick of 
$1,300,000, and it is very doubt- 
ful if the use of this figure would 
indicate a fair or representative 
result.* There is in the record 
well supported estimates of depre- 
ciation annuity which harmonize 
with an undepreciated base and the 
use of which with such a base will 
give a correct indication of operative 
results and return. 


Operative Results on Fair Value Basis 


[17] Table IV indicates operative 
results for 1928, 1929, and 1930, be- 
ing comparable to Table II. Revenue 
is the same in each as is also operating 
expense, except as adjusted to con- 
form to the higher bases as in the 
case particularly in respect to the de- 
preciation annuity. The rate bases 
there indicated are those found above 
and like the bases in Table II do not 
reflect any deduction for accrued de- 
preciation. 





16 The use of this depreciation expense 
estimate in lieu of that employed in Table 
IV, infra, and a depreciated base in lieu of 
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the undepreciated base, shows a return for 
1930 of 9.6 per cent as compared with that 
of 8.8 per cent shown in the table. 
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Operating revenue 

Operating expenses: 
Production 
Transmission 
Distribution 
Commercial 
New business 
General 












Sub-total 
Depreciation 


Sub-total 
Total operating charges 


Rate base 
Rate of return 
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Taste IV. 


Fair Value Basis. 










Adjusted Operating Results of Gas Department, Los Angeles Gas and Electric Corporation 
for the Years 1928, 1929 and 1930. 








Weighted average return for 3-year period ...... 


1928 1929 1930 (Est.) 
Sia arose $14,959,000 $15,989,000 $16,415,000 
Sasieaica seabed $4,597,000 $4,617,000 $4,612,000 
an oneaaaa@id 1,000 6,000 A 
iaicwcheaasecws 847,000 780,000 1,123,000 
aabesmcaeiees 829,000 889, 885,000 
siosieeslbieste ine 112,000 110,000 114,000 
Pa ssctentpacssuose 701,000 720,000 1,005,000 
seine anon see $7,087,000 $7,122,000 $7,739,000 
ee $1,026,000 $1,049,000 $1,072,000 
cies eaamaionas ,915,000 ,606, 1,637,000 
BEART SS ae on tee 130,000 180,000 182,000 
Revinwislasle aia $2,671,000 $2,835,000 $2,891,000 
cieaiiaarasalelorerars $9,758,000 $9,957,000 $10,630,000 
Re ae $5,201,000 $6,032,000 $5,785,000 
slerbeclarties@isletisla $62,500,000 $64,000,000 $65,500,000 
shee cmiueein a eieiata 370 9.4% 8.8% 

8.9% 


Part III 


It is apparent from the results in- 
dicated in Parts I and II that the rates 
of the company should be lowered and 
this presents two questions: 

1. By what amount should the rev- 
enue and rates be reduced? 

2. What form of rates should be 
fixed to accomplish this reduction? 


Amount of Reduction 


[18] A careful consideration of 
the present earning position of the 
company, as indicated by Tables II 
and IV, and of all other pertinent 
factors, some of which are subse- 
quently discussed leads to the conclu- 
sion that rates should be fixed which 
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in the future will lower the company’s 
domestic and commercial gas revenue 
by approximately 9 per cent. 

Such a reduction will have certain 
effects upon the amount of taxes 
which the company will be called upon 
to accrue currently as to the Federal 
tax and in the ensuing year as to the 
state tax. This is illustrated by the 
following Table V, which corresponds 
with Tables II and IV except that it 
assumes rates were in effect during 
the years 1928, 1929, and 1930 yield- 
ing a domestic and commercial reve- 
nue 9 per cent less than the yield of 
the present rates. The table further 
illustrates the earning position of the 
company under such a reduction. 
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The various operating setups 
(Tables II, IV, and V) have not been 
taken or used as a sole criterion or 
guide in determining the earnings and 
rates which in the future will be just 
and reasonable. Certain results there 
indicated clearly are subject to qual- 
ification, and there are other factors 
that have been taken into considera- 
tion in reaching a conclusion. 


1928-1930 Operating Results 


The operating results indicated in 
these tables are not entirely represen- 
tative. It will be observed from the 
tables that normal temperature reve- 
nue increase for 1929 over 1928 was 
nearly twice the increase estimated 
for 1930 over 1929. Investment or 
fair value increase, as the case may 
be, was about the same in the two 
years. Yet it will be observed that 
the general operating expenses in 
1929 increased over those of 1928 by 
less than $50,000, although more nat- 
ural gas was purchased in the latter 
year, while in 1930, with a lesser cor- 
responding increase in this item of 
expense, there is an estimated increase 
in total expense of over $600,000. 
The year 1928 as to operating expense 
was somewhat out of line because the 
company was in the transition period 
from the service of a mixed gas to a 
straight natural gas. The year 1929 
was a more normal year. The sharp 
increase in expense as estimated for 
1930 is in part explainable. There 
are included in the figures used certain 
large items of a somewhat unusual 
and nonrecurring nature ; $159,867 in 
general expense is for the cost of ap- 
praisal and regulatory commission ex- 
pense. The average annual cost for 
these items for 1921 to 1930, inclu- 
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sive, was $40,500; $159,867 exceeds 
by more than 50 per cent the expense 
to the company for these items in any 
year in its history. If the past ex- 
perience of the company means any- 
thing it is over $100,000 in excess of 
what may be expected in the future; 
$139,320 is included for legal 
expense, which is what is claimed to 
be the gas department’s share of the 
expense of a pending litigation, in 
which the city of Los Angeles seeks 
to enjoin the company from conduct- 
ing a power business as distinguished 
from a lighting business under the 
franchise extended it by § 19 of Art. 
II of the Constitution prior to its 
amendment in 1911. It is asserted 
that if the city is successful in this 
the determination will apply to the 
right of the company to operate a 
gas business except for illuminating 
purposes. It is not clear that this ex- 
pense will continue, nor is it at all 
clear that the allocation of such a 
large proportion of it to the gas de- 
partment can be justified. General 
legal expense for the period 1926 to 
1929, inclusive, was $30,600 a year. 

Again, as indicated in footnote No. 
9, the company estimates expenses 
for the year 1930 on a much more 
liberal basis than that adopted by the 
engineer of the Commission. In brief, 
the expenses indicated in these tables 
for 1930 cannot be taken, without 
qualification, as a guide to what ex- 
penses in the future will be. 


Factors Affecting Rate Base 


The fair value rate base figures are 
subject to some adverse effect by fac- 
tors which have not been taken into 
account in arriving at them and which 
are not easily susceptible to admeas- 
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urement in dollars and cents but which 
should be adverted to as entitled to 
consideration with the many other 
factors leading to the conclusions 
reached as to the reasonable earning 
basis for the future. 

The evidence convincingly and 
satisfactorily establishes the existence 
of a natural gas supply adequate for 
years to come. This presents a seri- 
ous question as how the artificial gas 
plants of the company should be 
treated. Are they all necessary as a 
standby or would a part of them be 
adequate for this purpose? Under 
the basis of fixing rates heretofore 
followed by the Commission, which 
essentially is to provide a fair return 
on money prudently invested, if any 
part of these were eliminated as 
operative property it would follow that 
provision would be made for the 
amortization of the money invested in 
them. In Part I some consideration 
was given to the matter of these 
plants and the conclusion reached that 
the evidence under all of the circum- 
stances did not justify their retire- 
ment and amortization at this time. 
A different situation is presented 
when the company demands a return 
on the present fair value of its prop- 
erty, for the somewhat doubtful need 
of all of these plants does have an 
appreciable adverse bearing upon 
their value, as included in the rate 
base figures in Tables IV and V.” 

The company claims that prior to 
1913 a considerable amount of pure 


wrought iron main was _ installed. 
Since 1913 it has used steel mains. 
In the figures in Tables IV and V are 
included the cost of all of the claimed 
wrought iron mains at current prices. 
Had an equivalent amount of steel 
mains been included at present prices 
the figures would be approximately 
$1,500,000 less and the annual de- 
preciation annuity would be decreased 
by $25,000, in round figures. The 
evidence is not at all convincing as to 
the amount of pure wrought iron 
main in the system, nor is it at all 
clear that wrought iron, although 
much more costly than steel, has any 
real superiority. 

Litigation is in progress affecting 
the electric franchise of the company 
in Los Angeles, the city having at- 
tacked its right under the so-called 
constitutional franchise, “to use the 
public streets for the distribution of 
electric energy for purposes other 
than lighting.” As claimed by the 
company in its Exhibit 50 “while the 
action in question involves only the 
service of electric energy, it is only 
reasonable that the gas department 
should sustain its proportion of the 
expense of this litigation, since its 
franchise right is derived from the 
same constitutional provision.” This 
situation would tend to minimize any 
intangible values included in the fig- 
ures used in Table IV. ‘ 


Cost of Money 
[19] The present actual annual cost 





17 The city’s presentation was based upon 
the elimination of all of the plants. Some 
of the property included is now used in the 
distribution of natural gas. The record does 
not contain satisfactory figures indicative of 
the effect of eliminating the older plants, 
numbers 1 and 2. However, the effect of 
their elimination may be approximated. The 
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fair value figure here used would be reduced 
by from $2,750,000 to $3,250,000. Operating 
expense would be reduced from $100,000 to 
$125,000 a year. Very roughly, if such elim- 
inations were made the company’s return as 
indicated in Table IV would be higher by 
around one-half of one per cent. 
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to the company for its bond and pre- 
ferred stock money is 6.17 per cent. 
However, just as the assumption that 
the company’s property was construct- 
ed at prices now current increases the 
actual cost figure, so a similar as- 
sumption that the company was 
financed on the basis of current 
money cost or value would reduce the 
figure of 6.17 per cent to 5.46 per 
cent. If the company is to derive the 
advantage due to economic changes 
which raise the value of its property 
over its actual cost, it should at the 
same time in fairness expect to suffer 
any detriment due to economic 
changes which may lessen the cost or 
earning ability of money. 


Business Depression 


The present business depression un- 
questionably has had an adverse effect 
upon the company’s growth and reve- 
nue. It is reflected in revenue figures 
for 1929 and 1930. For the year 
1930, as heretofore pointed out, the 
various revenue figures used are those 
of Mr. Masser based upon actual sales 
for the first five months of the year 
and estimated sales for the remaining 
months, the actual sales, however, 
having been here adjusted to reflect 
normal temperatures. Since the sub- 
mission of this case the monthly re- 
ports of the company filed with the 
Commission show the actual sales for 
three additional months. Not only do 
sales show a slight falling off from 
those estimated for these months, but 
these monthly reports also show a 
lesser growth in new meters than was 
estimated. There is nothing in these 
reports or in the record to indicate 
that on a normal temperature basis 
the company’s business is not grow- 
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ing. The record, however, does indi- 
cate that its rate of increase or growth 
has been perceptibly slowed up. The 
situation here adverted to calls for and 
has received careful consideration as 
showing that the revenue estimates 
used for 1930 may not be entirely 
representative, just as the greatly in- 
creased operating expense figures used 
for the year are not entirely represen- 
tative. 


Actual Earning Position of Company 


[20, 21] Not only has the business 
depression had an adverse effect upon 
this company’s current earning posi- 
tion, but there are two other factors 
which have accentuated this. Operat- 
ing expense for 1930 has shown a 
startlingly large increase, and the 
winter months of 1929-30 were un- 
usually warm ones and this has re- 
duced the company’s sales and reve- 
nues. 

This Commission does not, in fix- 
ing rates for the future, pretend to 
make up for past depletion in net 
earning because of a run of warm 
weather or extraordinary operating 
expenses, as it does not, in this way, 
seek to expropriate past earnings en- 
joyed in a larger amount than may 
appear reasonable. In _ prescribing 
rates for the future it must almost 
necessarily go on the assumption that 
temperatures will be normal. Operat- 
ing expense also must be assumed 
to be on a more nearly normal basis 
than in 1930. Existing business con- 
ditions, on the other hand, should be 
and are given consideration and 
weight. 


Other Factors 
[22] There are other factors of 
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which brief mention may appropriate- 
ly be made. Notwithstanding the 
effect of the depression upon growth 
of business, this company’s business is 
growing. With growth, the tendency 
is for the rate of return to increase. 
Added operating expense and the 
earning on added investment or prop- 
erty with growth is usually less than 
the increased revenue. Again, lower 
rates tend to stimulate sales.* Again, 
while present prices applied to the 
structural property produce a slightly 
higher figure than the actual historical 
cost, even though present price levels 
continue without change, the gradual 
retirement of the older property in the 
plant—property installed during the 
period of low prices—means that the 
difference between the actual cost of 
the structural property and what it 
would have cost under current prices 
will grow less and less and soon dis- 
appear entirely. 


Earning Position Under Rates Fixed 
The rates here fixed will place this 
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company in an earning position at 
least as good as, and probably slightly 
better than, that which this Commis- 
sion intended it should enjoy when its 
rates were reduced in the latter part 
of 1928 (32 Cal. R. C. R. 379, 
P.U.R.1929C, 3). A return or earn- 
ing position on such basis and as now 
found to be reasonable is consonant 
with that allowed other comparable 
utilities and has proven sufficiently 
liberal to attract large amounts of cap- 
ital into the field of utility investment. 
Investors, at least, have not consid- 
ered such a return or earning position 
to be unfair, unreasonable, or unat- 
tractive to capital. The company will 
be receiving a reasonable return on 
the fair value of its property ® and 
will be able to meet its fixed charges, 
pay its preferred stock dividends, 
liberal dividends on its common stock, 
and augment its surplus.” 


Rates 


[23] It seems inadvisable to at- 
tempt any general rearrangement of 





18 A reduction in rates, it was recognized, 
as testified by Mr. Masser, “unquestionably 
does stimulate load to some degree” and un- 
questionably has some effect on the per- 
centage of the increase in sales, the extent 
of which effect he was unable to state. To 
get the best results from a reduction in rates 
would, in his opinion, call for capitalizing 
its effect by advertising. It is somewhat sig- 
nificant here that the business depression ap- 
parently has not had the same effect in slow- 
ing up increased sales in the electrical de- 
partment of the company’s business as it 
has in its gas department. It is not an 
unreasonable deduction that the reduced 
electric rates in effect in 1930 have contrib- 
uted to some extent to this result. The com- 
pany in its estimate of operating expenses 
for 1930 includes additional amounts for ad- 
vertising. This is not disturbed: The com- 
pany will thus be in a position to feature a 
ee in rates in a campaign to increase 
sales. 

19 This company has constructed the bulk 
of its property since 1917. Much of its prop- 
erty was installed during a period when 
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prices were higher than at present. The 
tendency is for the actual and current price 
level cost of its structural property to come 
closer and closer together. The current 
value of money is lower than the cost to 
the company on its outstanding securities. 
It is apparent that rates reasonable on the 
basis heretofore used in respect to the rates 
of this company will likewise be reasonable 
on the so-called fair value basis. 

20 The company’s statement for the year 
ending August 31, 1930, filed with the Com- 
mission in compliance with the Commission’s 
General Order No. 65, and which statement 
under stipulation is deemed in _ evidence, 
shows for its gas and electric departments 
a net profit of $4,725,780. Deducting from 
this $1,170,630 for dividends on the company’s 
preferred stock, leaves $3,555,150 for com- 
mon stock or earnings at the rate of 17.77 
per cent on such stock, or 14.6 per cent on 
common stock and surplus. This period felt 
the incidence of eight months of the re- 
duced electric rates, the warm winter of 
1929-30 with its decreased gas revenue, and 
ten months of business depression. Also 
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districts (although Altadena has 
requested that it be incorporated into 
the primary district) or to make any 
radical changes in the form of rates. 
To accomplish either of these results 
would in fairness call for further 
hearings and a consequent delay in 
extending to consumers the advan- 
tages of reduced rates. Under the 
circumstances and having in mind the 
importance of making the reductions 
effective at an early date, the reduc- 
tions should take the form of a low- 
ering of the meter rates. A some- 
what greater reduction for the lower 
blocks is advisable. The rates estab- 
lished in the order are carefully cal- 
culated and intended to effect a reduc- 
tion in the company’s gross domestic 
and commercial revenue of 9 per cent. 


Part IV 


At the risk of repetition and that 
there may be no misunderstanding, it 
may be restated that the conclusions 
expressed in Part III are premised on 
the assumption that temperature con- 
ditions in the future will be normal 
and that business conditions will ap- 
proximate those of the year 1930 and 
that the gross revenue of 1931 with 
normal temperatures will not be less 
than that of 1930. It is there recog- 
nized that revenue for the year 1930 
may, because of business conditions, 
be less than that estimated by the com- 
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pany and expressed in the various 
tables. On the other hand, operating 
expense for 1930 as expressed in the 
tables, is not at a normal figure. Any 
diminution in revenue is offset by the 
amount by which the operating ex- 
pense is out of normal. 

However, the Commission cannot 
close its eyes to the fact that the 
actual earning position of the com- 
pany in the year 1931, during which 
rates here established will be effec- 
tive, may be either worse or better 
than it would be were these assump- 
tions realized. A coincidence in that 
year of high temperatures (with cor- 
respondingly reduced sales) and add- 
ed and unexpected severity of the 
present business depression may lessen 
the return anticipated by from 4 of 
1 per cent to 1 per cent. On the 
other hand, a coincidence of a cold 
year with improved business condi- 
tions may increase the anticipated re- 
turn by a corresponding amount. The 
degree in which these uncertain fac- 
tors are present and their relationship 
may produce actual results anywhere 
between these extremes. 

[24, 25] Any device or plan by 
which these elements of uncertainty 
may be reduced obviously would be of 
advantage and benefit both to the util- 
ity and to its consumers. That the 
disturbing element of varying tem- 
perature conditions may be guarded 





much of the increased and abnormal operat- 
ing expenses occurred during this period. It 
is here found that the company’s annual de- 
preciation expense for its gas department is 
unnecessarily large by the sum of approxi- 
mately $230,000. The company has included 
this amount in its operating expenses for the 
year ending August 31, 1930. Adding this 
amount and the $120,000 paid to the Pacific 
Lighting Corporation as an annual fee, to 
the $3,555,150 makes a total of $3,905,150 for 
the common stock and surplus. This repre- 
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sents 19.5 per cent on the common stock and 
16.1 per cent on common stock and surplus 
combined. If the company’s gas revenue for 
the year ending August 31, 1950, had been 
9 per cent less than it actually was, such 9 
per cent being the reduction herein ordered, 
the company’s net profit for the common 
stock and surplus would have been $2,576,507, 
or 12.8 per cent on the common stock and 
10.6 per cent on its common stock and sur- 
plus. (No adjustment in these figures is 
made on account of taxes). 
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against by the establishment of a tem- 
perature reserve is clear. This be- 
came impressed upon the Commission 
several years ago. In its decision af- 
fecting the rates of this company in 
November 1928, reported in 32 Cal. 
R. C. R. 379, P.U.R.1929C, 3, 13, 
the Commission said: 

“It is apparent from the discussion 
above that gross revenues will fluctu- 
ate considerably from year to year, 
depending upon weather conditions, 
with a resulting marked effect upon 
yearly net revenue available for re- 
turn. It would seem that the most 
effective method of stabilizing net 
revenues so that a fairly uniform re- 
turn might be earned through a period 
of years of varying weather condi- 
tions, would be by means of a reserve 
setup for this purpose, similar to the 
contingency reserve made effective 
some years ago on the Southern Cal- 
ifornia Edison electric system for the 
purpose of minimizing the yearly 
variations in water conditions and 
hence in steam generation fuel cost. 

“Such a step cannot be taken with- 
out codperation from the utility in- 
volved, and we, therefore, suggest 
that these utilities give serious 
thought to the establishment of re- 
serves impounding excessive yearly 
revenues in years of low temperature 
conditions, and from which with- 
drawals could be made in years of 
high temperature conditions with con- 
sequent lower revenue.” 

The Southern California Edison 
Company reserve, to which reference 
is made in the quoted excerpt, grows 
out of the decision and order in Re 
Southern California Edison Co. 19 
Cal. R. C. R. 595, 922, P.U.R.1921D, 
65. 
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The company did not see fit to 
move along the line of the suggestion 
thus made. However, since the date 
of that decision formulas by which 
sales, purchases of natural gas, and 
gross and net revenue may be made 
to reflect with substantial accuracy 
average or normal temperatures have 
been greatly refined. 

While the Commission does not as- 
sume the power to direct the establish- 
ment of a reserve, it is taking the lib- 
erty of again pointing out its desira- 
bility from the standpoint of the com- 
pany, the consumers, and the Commis- 
sion, and, in addition, to authorize by 
its order a temporary optional rate un- 
der a plan which, if the company elects 
to accept it, not only will lead towards 
the creation of such a reserve but will 
incidentally tend to soften the effect 
upon the company of a warm year in 
1931 or severer business conditions 
than those of 1930, and, on the other 
hand, prove of advantage to consum- 
ers if 1931 proves to be a cold year or 
if business conditions improve over 
those of 1930. 

The creation of such a reserve from 
the standpoint of the company would 
mean an earning position not subject 
to fluctuation because of varying tem- 
peratures; published earning state- 
ments would no longer be provocative 
of rate investigations when earnings 
are high with a cold winter or detri- 
mental to its financial standing when 
they are low because of a warm year. 
The existence of such a reserve would 
be a benefit to the consumers and 
would make the work of the Commis- 
sion easier because it would do away 
with the urge, ever present when rates 

are being fixed, to guard against hard- 
ship or embarrassment to the com- 


P.U.R.1931A.—11. 161 











pany by fixing rates on the basis of a 
warm year with its lesser sales and 
revenues. 

A temperature reserve should be set 
up so that periodically it could be 
drawn upon to make up for depletion 
in gross and net revenue due to a 
period of high temperature, and be 
augmented by gross and net revenue 
above normal due to a period of low 
temperatures and consequent in- 
creased sales. The details of making 
withdrawals and accretions and the 
formulas by which to be determined 
should be expressed in a stipulation by 
the company, approved by the Com- 
mission. 

Such a reserve should, of course, 
be started with a substantial credit. 
The company could, it is believed, well 
afford to establish a reserve and cre- 
ate an adequate credit therein. 

The record in this case suggests at 
least two possible sources from which 
such a credit could be created without 
injury to the company. In past years 
there have been overaccruals of taxes, 
particularly in respect to the Federal 
tax, which, together with other tax 
accruals, have built the taxes accrued 
account to $2,154,027.40 as of De- 
cember 31, 1929. Included in this 
amount is the sum of $320,728.63, 
representing Federal excess accruals 
for years prior to 1927. Appar- 
ently this sum is free to be trans- 
ferred. It is not clear from the rec- 
ord whether this was derived from the 
gas operations or electric operations. 
At any rate, it is in effect a company 
asset. 

The depreciation reserve of the gas 
department on December 31, 1929, 
was $9,350,689, subject to some vari- 
ation according to the basis employed 
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in splitting the company’s total re- 
serve. The company’s reserve has 
had an interesting history. It ap- 
pears that about 1918 a substantial 
amount was transferred from the de- 
preciation reserve to a contingency re- 
serve and that finally nearly all of this 
landed as a credit to the electric re- 
serve. Even as thus reduced, the re- 
serve is substantially in excess of the 
amount of accrued depreciation. As 
heretofore pointed out, the annual 
amounts allowed for depreciation ex- 
pense have proven somewhat larger 
than the experience of the company 
has indicated was necessary. The 
company now is required to account 
for the entire reserve. A further con- 
sideration of its size might well lead 


to the conclusion that from $500,000 


to $1,000,000 could, with propriety, 
be transferred to a temperature re- 
serve. In this connection it is perti- 
nent to point out that the company is 
now setting up a special reserve for 
extraordinary hazards. 

The creation of a credit by the 
company in the manner pointed out, 
or otherwise, is for the purposes here- 
of, at least, assumed to be purely a 
matter of company policy. Under the 
alternative rate plan referred to, how- 
ever, provision is made for the pos- 
sible establishment of a credit to the 
reserve adequate for its creation and 
operation. 

This alternative plan, the acceptance 
of which is authorized in the order, 
is as follows: 

1. Temporary and provisional rates 
for the year 1931, and until further 
order of the Commission, involving 
a reduction in domestic and commer- 
cial revenue of approximately 7 per 
cent to be authorized. 
























r, 


eS 
oT 
1g 
Tr- 
er 








RE LOS ANGELES GAS & ELECTRIC CORP. 


2. The company to agree: 

(a) To establish, effective on Janu- 
ary 1, 1932, a temperature reserve 
along the lines heretofore indicated, 
the basis of credits and debits to 
which to be approved by order of the 
Commission. 

(b) To credit to such reserve any 
actual net earnings available for re- 
turn for the year 1931 in excess of 
$4,650,000, in the determination of 
which specific operating expenses 
herein found to be unreasonable not to 
be included. 

3. Jurisdiction to be retained by the 
Commission to make such further or- 
ders herein as may be deemed neces- 
sary and appropriate. 

I recommend the following form 
of order: 


ORDER 


The Railroad Commission having 
instituted a proceeding upon its own 
motion inquiring into the rates, rules, 
and regulations of the Los Angeles 
Gas and Electric Corporation, and the 
matter having been submitted and be- 
ing now ready for decision: 

The Railroad Commission of the 
state of California hereby finds as a 
fact that the domestic and commercial 
rates for gas now being charged by 
Los Angeles Gas and Electric Corpo- 
ration are unjust and unreasonable, 
and further finds as a fact that the 
rates now charged by said corporation 
for electric energy as set forth and au- 
thorized in a supplementary order 
herein, Decision No. 21846, of date 
December 2, 1929, are just and rea- 
sonable rates. 

Basing its order on the foregoing 
findings of facts and on such other 
findings and statements of facts as 


are set forth in the opinion preceding 
this order, or in this order, 

It is hereby ordered that Los An- 
geles Gas and Electric Corporation 
shall : 

1. Charge and collect for domestic 
and commercial gas sales, as measured 
by meter readings on and after Janu- 
ary 1, 1931, the rates set forth in Ex- 
hibit “A,” which rates are herein 
found to be reasonable rates. 

2. Charge and collect for electric 
energy sold the rates authorized by 
said interlocutory order herein. 

3. File, effective on January 1, 
1931, a revision of its rule No. 20, 
eliminating the provisions therein for 
a return of advances without interest, 
and in lieu thereof to provide for such 
return with interest at the rate of 6 
per cent per annum, interest to run 
from January 1, 1931, or from date 
of advance if made subsequent to said 
date. 

It is hereby further ordered that 
Los Angeles Gas and Electric Corpo- 
ration, in lieu of charging the rates 
set out in Exhibit “A” hereof, may, 
under the terms and conditions here- 
inafter specified and during the calen- 
dar year 1931 and until further order 
of the Commission herein, charge and 
collect for domestic and commercial 
gas sales, as measured by meter read- 
ings on and after January 1, 1931, the 
rates set forth in Exhibit “B” hereof, 
which rates, under the special circum- 
stances adverted to in the opinion and 
subject to the terms and conditions 
hereinafter specified, are found to be 
reasonable rates. 

The foregoing optional rates herein 
authorized shall become effective upon 
the following terms and conditions 
and not otherwise: 
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1. The company shall by stipulation 
agree to set up and establish, effective 
on January 1, 1932, a temperature re- 
serve of the character described in 
Part IV of the opinion, the details of 
which are to be subject to approval by 
the Commission. 

2. The company shall by stipulation 
agree to credit to said temperature re- 
serve the amount by which the net 
earnings of its gas department for the 
year 1931 available for return ex- 
ceeds the sum of $4,650,000, in the 
computation of which net revenue 
available for return specific operating 
expenses herein found to be unreason- 
able not to be included as an operating 
expense. 

3. Such rates shall be deemed to be 
temporary or trial rates effective for 
the year 1931 and until further order 
of the Commission. 

4. This proceeding shall be kept 
open for such further orders as may 
be proper. 

5. The company’s election to ac- 
cept the optional rates herein provided 
for shall be made at least five days 
prior to January 1, 1931. 

Except as otherwise provided, the 
effective date of this order shall be 
twenty days from and after the date 
hereof. 

The foregoing opinion and order 
are hereby approved and ordered filed 
as the opinion and order of the Rail- 
road Commission of the state of Cali- 
fornia. 


Decoto, Commissioner, dissenting : 
From the time of the institution of 
state regulatory bodies few utilities 
and regulatory bodies have had the 
proper conception of regulation. 
Regulatory bodies have advocated 


as their policy the adoption of a 
method of fixing a rate base that 
would bring the lowest rates to con- 
sumers. Public utilities have advocat- 
ed as their policy the adoption of a 
method of fixing a rate base that 
would bring to them excessive re- 
turns. The first advocate of repro- 
duction cost new was William Jen- 
nings Bryan representing the consum- 
ers. At the time he advocated this 
method it would produce the lowest 
rate base. He was opposed by public 
utilities advocating the stock and bond 
base and the prudent investment or 
historical rate base, because they 
would be the highest." Now the posi- 
tion of most regulatory bodies and 
most public utilities is completely re- 
versed, each having executed a com- 
plete about face, regulatory commis- 
sions now advocating historical cost 
and utilities advocating reproduction 
cost new.* Both sides seem to have 
lost sight of the fact that the purpose 
of regulation is to procure for the 
consumers reasonable rates and serv- 
ice and at the same time secure to the 
utility adequate return upon the value 
of its property, such value being de- 
termined in accordance with the many 
decisions of the United States Su- 
preme Court. From time to time the 
Federal courts have stepped between 
these opposing views and have quite 
consistently pointed out the proper 
method of fixing a rate base. For 
thirty-two years the Supreme Court 
of the United States has consistently 
adhered to the controlling principles 

1Smyth v. Ames (1898) 169 U. S. 466, 


42 L. ed. 819, 18 Sup. Ct. Rep. 418. 


2 For an instructive treatise on the situa- 
tion and valuation in general, see “Valuation 
in the Supreme Court,” by Alfred Evans in 
Vol. XVI, No. 8 of the American Bar As- 
sociation Journal. 
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of valuation laid down by it.* In spite 
of the fact that the pathway is now 
made reasonably clear by the decisions 
of the courts, some state Commissions 
seem to be inclined to be a law unto 
themselves and persist in ignoring the 
law as laid down by the courts. 

The California Commission has to 
all outward appearance been one of 
these. It has clung ostensibly and 
theoretically to the historical rate 
base. In reality it has given effect to 
the different elements mentioned by 
the Federal courts including fair value 
including going value by allowing a 
rate of return between 8 per cent and 
84 per cent on historical cost. If there 
be added to the historical rate base an 
amount between 10 and 123 per cent, 
the rate base so obtained will approxi- 
mate fair value including going value. 
So, also, if there is deducted from 10 
per cent to 124 per cent from a rate 
of return of 8 per cent or 84 per cent 
on an historical cost rate base, it is 
readily seen that there is an actual re- 
turn varying from 7 per cent to 7.75 
per cent upon fair value including 
therein a reasonable amount for going 
value. With this arrangement our 
public utilities have been content. 

During the last two years this Com- 
mission has shown a tendency to cut 
the rate of return upon an historical 
rate base from between 8 per cent and 


84 per cent to 7 per cent, which re- 
duced the rate of return upon a fair 
value basis to 6.124 per cent to 6.3 per 
cent. This is confiscation and not 
regulation. It cannot be expected that 
our public utilities will long content 
themselves with such a return. The 
result will be an appeal to the courts 
for proper redress. This is in effect 
a shirking of its responsibility by the 
Commission and will lead to an era of 
regulation by the courts. 

The present opinion is just another 
step in the direction I have pointed 
out and for that reason I desire to 
review the majority opinion pointing 
out its many obvious weaknesses and 
setting up what I believe to be proper 
rate bases, both historical and fair 
value, and a proper estimate of rev- 
enue and expenditures for the next 
few years. 

Table No. I, of the majority opin- 
ion, is misleading for the reason that 
6.35 per cent overheads are used and 
no going value whatever is allowed. 
If 11.25 per cent overheads were used 
and a going value allowed to the ex- 
tent of 10 per cent, the average rate 
of return for each of the years quoted 
would be nearer 6 per cent than 7.74 
per cent therein shown. 

Table No. II is also misleading for 
the same reasons as Table No. I. 

Table No. III is misleading for the 





3Smyth v. Ames (1898) 169 U. S. 466, 
42 L. ed. 819, 18 Sup. Ct. Rep. 418; San 
Diego Land & Town Co. v. National City 
(1899) 174 U. S. 739, 43 L. ed. 1154, 19 Sup. 
Ct. Rep. 804; Stanislaus County v. San 
Joaquin & King’s River Canal & Irrig. Co. 
(1904) 192 U. S. 201, 48 L. ed. 406, 24 Sup. 
Ct. Rep. 241; Willcox v. Consolidated Gas 
Co. (1909) 212 U. S. 19, 53 L. ed. 382, 29 
Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 
15 Ann. Cas. 1034; Missouri ex rel. South- 
western Bell Teleph. Co. v. Public Service 
Commission, 262 U. S. 276, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 
A.L.R. 807; McCardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. ed. 154, 


P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144; St. 
Louis & O’Fallon R. Co. v. United States, 
279 U. S. 461, 73 L. ed. 798, P.U.R.1929C, 
161, 49 Sup. Ct. Rep. 384. 

* California R. Commission v. Los Angeles 
R. Corp. (1929) 280 U. S. 145, 74 L. ed. 
234, P.U.R.1930A, 1, 50 Sup. Ct. Rep. 71. In 
this case the refusal of this Commission to 
grant increase in street car fares was set 
aside. In Decision No. 21766—Application 
No. 13795, Pacific Teleph. & Teleg. Co. 
(1929) P.U.R.1930C, 481, this Commission 
fixed rates calculated to result in a return 
of 7 per cent on an historical base. For the 
first six months of 1930, the actual return 
was 6.05 per cent. 
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reason that parts 1, 2, 5, and 6 are 
again based upon 6.35 per cent over- 
heads. 

Table No. IV is also misleading in 
that it is based upon 6.35 per cent 
overheads and only $422,886 is al- 
lowed for going value. 

Table No. V is also misleading be- 
cause for the year 1930, the fair val- 
ue basis contains only $422,886 for 
going value as shown in Table VII of 
this opinion and in arriving at the 
historical basis and fair value basis 
6.35 per cent overheads is used. 

The historical basis used in Table 
No. V is not derived from any of the 
exhibits made by the valuation depart- 
ment of this Commission in this hear- 
ing but is based upon former rate 
bases fixed by this Commission in pre- 
vious hearings. It is set up as fol- 
lows: 

Taste No. VI. 


Detail of Historical Rate Base of Los An- 
— Gas and Electric Corporation, Year 


Fixed Capital 
as of December 


Item $i, 1 
Intangible capital: 
eS re $415,734.71 
PENED pcticdecss sx ween 13,391.23 
Total intangible capital $429,125.94 
Tangible capital: 
ME ores nse ownawines $3,500,888.00 
Production capital ......... 19,215,650.10 
Distribution capital ........ 32,205,911.59 
General capital .......c000- 3,335,611.09 
Total tangible capital .. $58,258,060.78 


Grand total fixed capital ..... $58,687,186.72 
Additional allowance for inter- 
est during construction . 155,000.00 


Total fixed capital De- 
cember 31, 1929 ..... $58,842,187.00 

One-half net additions and 

betterments, 1930 (Company 


EE rer eee am $767,103.00 
Average fixed capital, 1930 .. $59,609,290.00 
Material and supplies ........ 450,000.00 
Working cash capital ........ 645,000.00 
te DAG GNCE nes cisciiccdecs $60,704,290.00 
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The fair value basis used in Table 
No. V is set up as follows: 
Taste No. VII. 
Detail of Fair Value Rate Base of Los 


Angeles Gas and Electric Corporation, 
Year 1930 


Fixed Capital as 
of Dec. 31, 1929. 
One Day Pricing 


Period, June 15, 
Item 1930 
Intangible capital: 
TPPRRIEEEIOD occiccisescscincss $415,000 
NE ic Sscvaiawindsincees 12, 
Total intangible capital .. $427,406 
Tangible capital : 
Re earl nhcnd ccd nuldcnenwionte $3,693,191 
Production capital ........... 15,013,689 
Distribution capital .......... 37,125,587 
GORETEL COBME o.5.6.cccccsecees 2,731,120 
Total tangible capital .... $58,563,587 
Tete CE iis eccsckieissenes $58,990,993 
Intangibles and land ........... 4,120,597 
‘ capital less intangibles and 
oO" RAE EE A EE ee $54,870,396 
oe difficulty factor Ex. No. 32, 
DEAE Slieenedioeneoaceesouee 580,195 
$54,290,201 
Wrought iron pipe allowance .. 1,456,614 
$55,746,815 
Book overheads at 6.35% ...... 3,539,922 
$59,286,737 
Operative land as of December 
ST scnakonendacaneaaees 3,500,888 
$62,787,625 
Organization and franchises .... 427, 
Total fixed capital December 31, 
Ee pee $63,215,031 
Add one-half additions and bet- 
terments £06 1990 o..ccccccce 767,103 
$63,982,134 
Materials and supplies ......... 450,000 
Working cash capital .......... 645,000 
NR Sc accciestabewos $65,077,134 
SRE isendiescvss 422,866 
Rate base used .......... $65,500,000 


I have set up in the following two 
tables an historical and a fair value 
basis built up on the studies and ex- 
hibits made by the engineering depart- 
ment of this Commission. 
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Tasie No. VIII. 
Historical Rate Base with Going Value. 
Ex. 52 Vol. 1, Table 1, C.R.C 


Dufour 11.25% overhead .... $61,019,662 
Add 10% for going value ...... 6,101,966 
$67,121,628 

Add one-half of additions and 
betterments, 1930 ..........-- 767,103 
$67,888,731 
Materials and supplies ........ 450,000 
Working cash capital .......... 645,000 
On ae ee ene re $68,983,731 
Rate base used .......... $69,000,000 

TasiLe No. IX. 


Fair Value Basis Based upon Reproduction 
Cost New Depreciated. 
Ex. 52 Vol. 1—Table 2, Colm. 3, 
C.R.C. 22.35% overhead, unde- 


EEA eae $73,637,542 
Ex. 56—Same depreciated ...... $64,179,071 
Deduct difference between 

$3,693,191 of Ex. 52, Vol. 1— 

Table 2—Colm. 3, and $3,500,- 

888 allowed by Commissioner 
Carr for operative land .... 192,313 
$63,986,758 
Add 10% for going value .. 6,398,675 
$70,385,433 

One-half additions and better- 
S| ee ae 767,103 
Materials and supplies ....... 450,000 
Working cash capital ........ 645,000 

Reproduction cost new depreciat- 
SN ear ae eee $72,247,536 
Pee See HD wsdcnseenseus ces $72,500,000 


I have used a fair value of $72,- 
500,000 for the reason that I have not 
used the going value of $10,000,000 
set forth in the record. If I had used 
such going value, the fair value here 
used would be much less than a fair 
value based upon reproduction cost 
new depreciated. 

I have also set up in Table No. X 
an estimate of the operations of the 
gas division of the company for the 
year 1930, basing the operating rev- 
enues upon the actual revenue for the 
year to September Ist, and projecting 
the earnings for the remaining months 
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on the curve, extended, formed by the 
actual receipts to September Ist. 


Taste No. X. 


Estimate of Operating Revenue and Ex- 
penses for 1930. 


Operating revenue ............. *$16,061,000 
Operating expenses: 
Production and transmission .. 4,538,000 
CO eee 1,123,000 
REED dci¢sasansdn cuca 885,000 
Bt EE Aoceueesa becunes 114,000 
ED. cw bxinsscaescnssecun 1,005,000 
PE occidsvccceanwee $7,665,000 
PEN cvAdnavcnw concn denis $1,222,023 
» SAE aenee. ,594, 
errr ser 182, 
er cre $2,998,023 
Total operating charges ........ $10,663,023 
Pee Be WN iodo fo o'v dn on dce% 5,394,977 
Rate base—fair value .......... 500,000 
Rate of return, on fair value ... 74+ 9% 
Rate base, historical with going 
value, Table No. VIII ...... $69,000,000 
Rate of return on_ historical 
basis with going value—Table 
Bee WEEE cis ai cdvcnosaseee 78+% 





* Based on actual receipts to September 
Ist, and projected on same basis for remain- 
ing months of 1930. 


Overheads 


As I have pointed out, both the 
historical and fair value rate bases 
used in the majority opinion are based 
upon 6.35 per cent overheads. There 
is no evidence in the record of any 
weight that justifies the adoption of 
any such overhead percentage. The 
lowest percentage of overheads that is 
at all supported by the record in this 
case is 11.25. In all the cases in which 
I have sat in the last five years, I have 
never heard the Commission’s engi- 
neers advocate an overhead charge of 
less than 14 per cent, so in adopting 
the engineering study which used an 
overhead of 11.25 per cent, I feel that 
I have been conservative. 


Going Value 
Going value is not measured alone 
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by the cost of attaching new business. 
It is a present element in every paying 
business over and above physical val- 
ue. It is an intangible element that 
can be determined only by the judg- 
ment and opinion of men eminently 
qualified by long experience in the 
design, construction and operation of 
gas properties and thoroughly con- 
versant with the particular business. 

The testimony of Colonel Miller 
that the going value of the company’s 
property over and above the value 
represented by its physical elements 
was at least $9,288,667, and the tes- 
timony of Mr. Luick that such value 
was at least $10,000,000 stands un- 
challenged and undisputed and unde- 
nied by any testimony anywhere in the 
record. To adopt, in the face of such 
undisputed testimony as the majority 
opinion has done, a going value of 
$422,866 (shown in Table No. VII), 
is an absolute disregard of all testi- 
mony and all law.® In fixing the go- 
ing value at 10 per cent of the physi- 
cal property, I feel that I have been 
conservative indeed, and probably 
would have been justified in using 
$10,000,000, 


Economic Conditions 


A study of the actual operating 
revenue for the year 1930, shows it to 
be under that estimated by the com- 
pany. This is due to the economic 
pressure and economies made neces- 





5 Des Moines Gas Co. v. Des Moines, 238 
U. S. 153, 59 L. ed. 1244, P.U.R.1915D, 577, 
35 Sup. Ct. Rep. 811; McCardle v. Indian- 
apolis Water Co. (1926) 272 U. S. 400, 71 
L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 
144, 


sary by the drastic change in the busi- 
ness of the community. It is only a 
part of the business depression affect- 
ing the whole country and in my opin- 
ion will continue through the year 
1931, and probably well into 1932. 
To fix rates upon the former normal 
trend of business, is to close our eyes 
to what is everywhere about us, and 
to forget that we are faced with ac- 
tualities, and that theories should yield 
to actual facts. 


Rate of Return 


Table No. V is predicated upon a 9 
per cent reduction in the estimated 
earnings of the company as shown by 
its exhibits. It will yield to the com- 
pany upon the historical rate base 
shown in Table No. VIII, a return of 
6.8—per cent and upon the fair value 
base shown in Table IX a return of 
6.3--per cent. These returns are less 
than the cost of money. 

There are several other 1aatters in 
the majority opinion with which I dis- 
agree in part, but I have deemed it 
best to discuss only the major points 
of difference. Under the evidence in 
this case any reduction in revenue is 
questionable. 

It seems to me that this Commis- 
sion should adopt the legal method of 
fixing a rate base on fair value includ- 
ing therein a proper allowance for go- 
ing value. However, if it still persists 
in adhering to the historical cost rate 
basis, it should also adhere to its past 
practice and allow a return between 8 
and 84 per cent. 

Rate schedule omitted. 
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ERIE v. MUTUAL TELEPHONE CO. 


PENNSYLVANIA PUBLIC SERVICE COMMISSION 
City of Erie 


Mutual Telephone Company 


[Complaint Docket No. 8163.] 


Expenses — Interest deductions — Debt discount. 
1. Interest deductions and the amortization of debt discount and expense 
are not properly allowed as operating expenses, p. 172. 


Expenses — Uncollectible operating revenues. 
2. Uncollectible operating revenues should be included in the operating 
expense, p. 172. 

Expenses — Nonoperating taxes. 
3. Nonoperating taxes of a utility should be included as an operating ex- 
pense, where nonoperating revenues are included as part of allowable 
operating revenues, p. 172. 


Return — Operating revenues — Nonoperating revenues. 
4. A utility was permitted to include nonoperating revenues as part of 
allowable operating revenues, p. 172. 


Depreciation — Sleet storm fund — Telephone company. 
5. Unusual operating hazards of a telephone company in the nature of a 
sleet fund may properly be provided for currently out of income and the 
importance of the same should be given consideration in fixing an allow- 
ance for annual depreciation, p. 172. 


Expenses — Pension fund — Managerial discretion. 
6. Current expenses incurred by reason of pension fund provisions adopted 
by a utility, as well as the method adopted in making such provisions, are 
matters of discretion for the officers of the utility company, p. 172. 


Expenses — Pension fund requirements. 
7. A utility itself should bear the cost of establishing a pension fund to 
the extent of recognizing the estimated past accrual costs during a period 
for which pension requirements had not been provided, p. 172. 


Expenses — Pension fund requirement. 
8. Future utility operating expenses cannot be made to bear the past ac- 
crual costs of a pension system which the utility company subsequently 
finds imperative and for which no provision was made during the period 
covered by the accrual, p. 172. 

Rates — Reasonableness — Approximate earnings. 
9. A complaint against a telephone company’s rates was dismissed upon 
evidence that the revenues collected for the three years prior to the hear- 
ing did not exceed the just and reasonable amount which the company 
was entitled to earn, p. 173. 

[November 7, 1930.] 
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By the Commission: The rates of 
the Mutual Telephone Company, re- 
spondent, were previously adjudicated 
by the Commission by its report and 
order dated January 4, 1928, at Com- 
plaint Docket No. 6791 (P.U.R. 
1928B, 536). In that complaint the 
Commission found that the fair value 
of respondent’s used and useful prop- 
erty as of August 31, 1926, was 
$4,825,000 upon which it allowed a 
return of 7 per cent or $337,750, an- 
nual operating expenses of $548,762 
and annual depreciation of $150,000, 
or a total of $1,036,512 as the annual 
revenue which respondent might rea- 
sonably be entitled to collect from the 
users of its service. Upon appeal, the 
Commission’s decision in this com- 
plaint was sustained by the superior 
court on March 1, 1929 (Erie v. Pub- 
lic Service Commission, 96 Pa. Super. 
Ct. 42, P.U.R.1929C, 568). 

On September 28, 1929, or approxi- 
mately seven months after the Com- 
mission’s decision had been sustained 
by the superior court, the city of Erie 
filed the complaint under review 
(Complaint Docket No. 8163) alleg- 
ing that the income produced by the 
rates for the years 1926, 1927, 1928, 
and the expired portion of the year 
1929, was in excess of what respond- 
ent was entitled to under the Public 
Service Company Law. At the first 
hearing it was agreed that the investi- 
gation should be limited to the deter- 
mination of income and operating ex- 
penses for the years following the 
Commission’s former adjudication at 
Complaint Docket No. 6791, supra. 
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phone rates; dismtssed. 


* 


OMPLAINT by a municipality agamst alleged excessive tele- 


However, on motion of complainant, 
the entire record in the prior proceed- 
ing was incorporated as a part of the 
present record and respondent sub- 
mitted evidence with respect to its 
present as well as its future capital 
and operating requirements. 

Since the determination of the net 
income available for fair return, dur- 
ing the period following the Commis- 
sion’s decision, was largely a matter 
of accounting, the Commission direct- 
ed that an examination of the books 
and accounts of respondent be made 
by its bureau of accounts and statis- 
tics. The report of the accounting 
bureau was submitted in evidence and 
was accepted by both parties as a sub- 
stantially correct portrayal of the ac- 
counting facts. 

Complainant, in schedule “D,”’ com- 
putes the excess of actual revenues 
over the estimated allowable revenues 
to be $51,613 for 1927; $136,445 for 
1928, and $139,390 for 1929. On the 
other hand, respondent in its Exhibit 
5, arrives at a deficit below a fair re- 
turn of $44,823 for 1927; and excess 
return of $29,957 for 1928, and a 
deficit of $17,256 for 1929, which is 
further increased to a deficit below a 
fair return of $58,472, by the inclu- 
sion of other items of expense not en- 
tirely applicable to the year 1929, but 
which, as contended by respondent, 
will be incurred in subsequent years. 
The main differences of the parties 
may be traced to the determination of 
the fair value, annual depreciation, 
and operating expenses, applicable to 
each year. 
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Complainant computes, in Schedule 
“A,” what it believes to be the fair 
value of, and fair return on, re- 
spondent’s property at the close of 
each year, by a complicated formula, 
which involves a consideration of the 
net increases or decreases in certain 
capital and other balance sheet ac- 
counts as shown by the books, as well 
as its estimate of the allowable annual 
depreciation. The record does not 
show the basic theory underlying these 
determinations by which the complain- 
ant arrives at its estimates of fair 
value. Respondent’s calculation of 
fair value and fair return (Exhibit 4), 
which for the most part is based upon 
the data contained in the accounting 
bureau’s report, is, therefore, accepted 
by the Commission as more nearly 
representing the fair value applicable 
to each year. For the year 1927, 
however, respondent includes in net 
additions an item of $19,668 covering 
an adjustment to capital account re- 
sulting from the inventorying and 
pricing of certain station apparatus 
then in service, which the Commis- 
sion finds was given full consideration 
in the former proceeding, and should, 
therefore, be excluded from the net 
additions to plant at this time. Dur- 
ing 1929, the Ninth street building, 
which had been excluded by the Com- 
mission in the former finding of fair 
value as not then being used and use- 
ful in the public service, was re- 
modeled and certain of the company’s 
clerical departments transferred to it 
from the new Tenth street exchange 
building. This building is included 
by respondent in its 1929 fair value at 
a cost of $122,236, and convincing 
evidence has been offered that it is 
now used and useful in the public 
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service. In addition to the Ninth 
street building, respondent presented 
evidence showing that it has incurred 
other obligations for capital expendi- 
tures on account of a new warehouse 
and garage at a cost of $195,769 to be 
completed during the summer of 1930. 
Both the Ninth street exchange and 
the new warehouse, which respondent 
has included in its calculations for the 
year 1929, were not in service during 
1929, and while they should be ex- 
cluded from consideration in that 
year, they will nevertheless become 
used and useful property in the near 
future. 

It was further testified that a new 
central office at Corry is under con- 
struction at an estimated cost of 
$115,000 and that it would incur cer- 
tain conversion costs at its Girard 
exchange aggregating $16,200 and 
approximately $10,000 for ringing 
machines in its Erie subexchanges. 
While these additions were included 
by respondent in determining its total 
fair value, they were not included in 
the calculation of fair return for the 
year 1929. 

Respondent’s witness, Fowle, an 
electrical engineer, testified at some 
length concerning an investigation 
made by him of the organization, the 
plant, and the territory served by re- 
spondent. This investigation also con- 
sidered the operating requirements of 
the company for five years in the 
future. He testified that he had rec- 
ommended the immediate employment 
of ten additional staff men and assist- 
ants at an annual increase in payroll 
of $37,500 because he found “that the 
company had always been operating 
with somewhat too small an organiza- 
tion for most efficient results and effi- 
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cient service to handle all the prop- 
erty.” Witness Fowle also recom- 
mended projects, the cost of which 
aggregated $2,900,000, in order as 
he testified, for the company to ade- 
quately serve the public during the 
following five years. Included in 
these projects were the new ware- 
house and the remodeling of the 
Ninth street building hereinbefore 
mentioned. 

In its estimates of allowable operat- 
ing expenses, complainant excludes 
and respondent includes the item of 
Federal income taxes. The Commis- 
sion sees no reason in this case to de- 
part from the principle heretofore 
adopted by it with regard to Federal 
income tax and, therefore, these taxes 
amounting to $30,800 in 1927, $55,- 
119 in 1928, and $56,509 in 1929, 
will be allowed. 

[1-4] In each of the three years 
complainant excluded uncollectible 
operating revenues from operating ex- 
penses but included non-operating 
taxes while respondent excluded non- 
operating taxes but included other in- 
terest deductions and amortization of 
debt discount and expense both of 
which are not properly allowable and 
should be deducted from respondent’s 
statement of operating expenses for 
the three years. However, uncol- 
lectible operating revenues and non- 
operating taxes should also be in- 
cluded in the amounts shown and the 
nonoperating revenue of respondent 
should be included as a part of re- 
spondent’s allowable operating reve- 
nues. The remaining differences in 
the total operating expenses submitted 
by the two parties are $5,034 in 1927, 
and $15,640 in 1929. The item of 
$5,034 which was excluded by com- 
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plainant, relates to purported adjust- 
ments applicable to the company’s 
maintenance account for reinstalla- 
tions of telephone stations in the year 
1927. The evidence of record from 
which any conclusion might be drawn 
with respect to this item is very 
meager, and the Commission is, there- 
fore, constrained to disallow com- 
plainant’s contention in this regard. 
[5-8] The amount of $15,640 in 
1929 consists of two separate and un- 
related items; one of $6,000 for extra- 
ordinary maintenance and another of 
$9,640 representing a portion of 
establishing a pension fund by re- 
spondent. In 1929, the company com- 
menced the accumulation, by charges 
to operating expenses, of a sleet storm 
fund which amounted to $6,000 dur- 
ing 1929, and which complainant 
claims should be eliminated from 
operating expenses because there were 
no direct costs for sleet storms dur- 
ing 1929. The Commission is of the 
opinion that hazards of this character 
may properly be provided for cur- 
rently out of income and will, there- 
fore, give consideration to this factor 
in its allowance for annual deprecia- 
tion. Effective February, 1929, re- 
spondent established a pension fund 
to provide for employees’ pensions, 
disability, and death benefits and for 
this purpose appropriated the sum of 
$49,925, by the transfer of cash and 
securities to a trust fund. During the 
remainder of the year there was ap- 
propriated to the fund $11,088, which 
amount was included in operating ex- 
penses for the year. In addition, 
there was also included in operating 
expenses $9,640, or one fifth of the 
original appropriation of $49,925, it 
being the intention of the manage- 
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ment to amortize the initial appropria- 
tion of $49,925 over a period of five 
years by charges to operating ex- 
penses. It is the amortization of the 
original appropriation through oper- 
ating expenses to which complainant 
objects, contending that such appro- 
priation should have been charged 
against corporate surplus. The cur- 
rent expenses incurred by reason of 
pension fund provisions adopted by a 
utility as well as the method adopted 
in making such provision are matters 
of discretion for the officers of the 
company, but in recognizing the esti- 
mated past accrual cost, the utility it- 
self should bear the costs which it has 
not formerly recognized and provided 
for. Consequently future operation 
cannot be made to bear the past ac- 
crual costs of a pension system which 
the company now finds imperative and 
for which no provision was made dur- 
ing the period covered by the accrual. 

{9] Complainant uses a rate of 3.23 
per cent in computing annual depre- 
ciation which it obtains by applying 
the Commission’s annual allowance of 
$150,000 to respondent’s estimate of 
unadjusted reproduction cost undepre- 
ciated ($4,639,878) submitted in the 
former proceeding. Complainant’s 
witness, who thus determined the rate 
of 3.23 per cent for depreciation, ad- 
mitted upon cross-examination that 
he was not familiar with rates of de- 
preciation for public utilities and that 
he had never been employed in the 
management of a telephone utility. In 
providing for annual depreciation on 
its books, respondent computes its ac- 
crual by the application of certain life 
expectancy rates to the balances in the 
fixed capital accounts at the beginning 
of each quarter of the calendar year 
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for the determination of the charge to 
operating expense during the succeed- 
ing three months, the composite rates 
on all fixed capital aggregating 4.9 
per cent. The application of these 
rates resulted in charging to deprecia- 
tion expense account $242,269 in 
1927, $238,214 in 1928, and $239,982 
in 1929. In the present case, respond- 
ent claims 4.4 per cent for annual de- 
preciation allowance by the applica- 
tion of which, it obtains $190,555 for 
1927, $189,610 for 1928, and $201,- 
954 for 1929. From a study of all 
of these estimates of annual deprecia- 
tion, including the consideration of 
respondent’s claim for extraordinary 
depreciation, the Commission will al- 
low the sum of $170,000 for the years 
1927 and 1928 and $180,000 for the 
year 1929, for the purpose of its de- 
termination of the allowable revenue 
to which respondent was entitled dur- 
ing those years. 

After giving consideration to all of 
the foregoing conclusions, the Com- 
mission finds that in 1927 there was a 
deficit below a fair return of approx- 
imately $13,000, and in 1928 and 
1929, there were excesses of about 
$58,000 and $50,000, respectively. 

The record now. before the Com- 
mission is replete with evidence that 
the 3-year period under review was 
one of internal reorganization and ad- 
justment for respondent; not only of 
its operating organization but also its 
managerial policies. Moreover, re- 
spondent has submitted of record a 
program of additions and betterments 
which are either now under construc- 
tion or in immediate contemplation. 
Under the unusual conditions of 
change and development which have 
been shown in this proceeding, the 
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revenues of the respondent adjust 
themselves with reasonable approx- 
imation to the fair return which the 
Commission found in the former pro- 
ceeding to be just and reasonable. 
After a review of all the evidence 
introduced by both parties to the pres- 
ent proceeding including respondent’s 
past experience and future require- 
ments, it is the Commission’s opinion, 


and it so finds and determines, that 
the revenues collected by respondent 
under its effective tariff P. S. C. Pa. 
No. 6 during the period reviewed, 
have not exceeded the just and rea- 
sonable amount which respondent was 
entitled to earn under the Public Serv- 
ice Company Law. Accordingly, an 
order will issue dismissing the com- 
plaint. 





CALIFORNIA RAILROAD COMMISSION 


Re Modern Warehouses, Incorporated 


[Decision No. 22828, Application No. 16780.] 


Security issues — Jurisdiction — Diminution of stock. 
The Commission has no jurisdiction over diminution of a utility’s out- 
standing stock, or over the distribution of stock which a utility will receive 
in payment for its properties upon transfers. 


[September 2, 1930.] 


Fe eecanie- aged of a warehouse corporation for authority to 
transfer property and to diminish capital stock; granted. 


APPEARANCE: 
for applicant. 


Harry B. Fogarty, 


By the Commission: In this ap- 
plication Modern Warehouses, Incor- 
porated, ask permission to transfer its 
real estate and buildings to a corpora- 
tion to be hereafter organized, to re- 
duce its capital stock, and to distribute 
the stock of the new proposed corpo- 
ration which it will receive in payment 
for its properties to its present stock- 
holders, in proportion to their respec- 
tive holdings. 

It is our opinion that we have no 
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jurisdiction over the diminution of 
applicant’s outstanding stock or over 
the distribution of the stock which it 
will receive in payment for its prop- 
erties. We will, therefore, dismiss 
this portion of applicant’s request 
without prejudice. 

Applicant is engaged in conducting 
a public utility warehouse business at 
6500 McKinley avenue, Los Angeles. 
It owns at this location real property 
on which a warehouse building has 
been constructed, which has a floor 
space of 24,000 square feet. The 
building in general is 300 feet long 
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RE MODERN WAREHOUSES, INCORPORATED 


and 80 feet wide and is of brick, con- 
crete and wood construction. 

The Modern Warehouses, Incorpo- 
rated, as of June 30, 1930, reports its 
assets and liabilities as follows: 


Assets 
Current assets ....c000 $3,714.57 
Ee $75.87 
Special deposits ...... 12.00 
Accounts receivable .. 3,626.70 
DI oa cinesccsdcs es 70,358.85 
ner ,000. 
OS eee 43,781.32 
Warehouse equipment 4,861.79 
Furniture and fixtures 678.35 
Automobiles ......... 1,037.39 
Prepayments .......... 218.23 
Warehouse equipment $13.20 
. Sears 9.80 
SHRIONEET, oicccscccce 31.38 
ee 163.85 
Total assets ...... $74,291.65 
Liabilities 
Current liabilities ...... $1,695.67 
Accounts payable- 
trade creditors .... $399.15 
Notes payable ....... 500.00 
CS eee 796.52 
Long term debt ....... 36,000.00 
ee Terre 25,000.00 
Reserve for depreciation 8,335.12 
Dividends payable ..... 494.80 
ME bk vcawtiwcwece * 2,765.97 
Total liabilities .... $74,291.56 


It is the intention of applicant to 
transfer to a corporation, to be here- 
after organized, its real estate and 
buildings and have such new corpora- 
tion assume the payment of the 
$36,000 of long term debt. In addi- 
tion to the assumption of the indebt- 
edness the new corporation will pay 
to applicant the sum of $27,750 in 
stock, to represent applicant’s equity 
in the real estate and buildings. This 
stock in turn would be distributed to 
applicant’s stockholders in proportion 
to their respective holdings. 

The record shows that applicant has 
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outstanding $25,000 of stock which is 
owned by the following stockholders: 


8 2” arora cere $16,100.00 
SO ey ID 6 donde cdccdescee 200.00 
2 We EE oes cup cigs dvs uebaws 4,800.00 
i Ae a eprerore 3,800.00 
[3 POU S55. casuieevdocsndeca 100.00 

RL skasdeqeewsenesuuansaus $25,000.00 


The testimony shows that all of ap- 
plicant’s stockholders are agreeable to 
the transfer of the properties covered 
by this application. It further shows 
that applicant has encountered difficul- 
ties heretofore in obtaining unsecured 
credit from banks because of the fact 
that its financial statement showed a 
long term indebtedness of $36,000. 
It is believed that by transferring this 
indebtedness to another corporation 
which will be controlled by the same 
stockholders as control applicant, that 
applicant will be able to secure credit 
to carry on its warehouse operations 
more readily than under existing con- 
ditions. Mr. K. B. Van Meter, man- 
ager of the Western avenue and 
Santa Barbara branch of the Bank of 
America, testified that his bank had 
refused to extend credit to applicant 
because of its indebtedness. While he 
was not in a position to state whether 
such credit would be extended if the 
indebtedness were transferred to an- 
other corporation he did believe that it 
would facilitate the extension of cred- 
it to applicant if the transfer is made. 

It is the plan of the new corpora- 
tion to lease the land and buildings 
which it will acquire from applicant 
to applicant at a rental of $500 per 
month. The new corporation will 
pay the taxes on the property, the in- 
surance, and provide for depreciation 
on the building. Prior to the acquisi- 
tion of the land and buildings by 
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applicant, applicant was paying rent 
at the rate of $750 per month. The 
testimony of H. B. Fogarty shows 
that the company will be in a position 
to pay the $500 rent per month and to 
continue its warehouse operations 
even though it does not own the build- 
ing in which such business will be 
conducted. We believe the transfer 
of the properties should be authorized 
subject to the condition that such au- 
thority will not become effective until 
applicant has filed with the Commis- 
sion a copy of the lease under which 
it will obtain access to and possession 
of the real estate and warehouse 
building and the Commission has 
found such lease to be satisfactory. 


ORDER 


Modern Warehouses, Incorporated, 
having applied to the Commission for 
permission to transfer its real es- 
tate and buildings to a corporation 
to be hereafter organized, and to 
diminish and distribute capital stock, 
a public hearing having been held 
before Examiner Fankhauser, and 
the Commission being of the opin- 
ion that the transfer of the real 
estate and buildings, as proposed 
by applicant, should be authorized, 
subject to the conditions of this 
order, and that it has no jurisdiction 
over the diminution of applicants’ out- 
standing stock or over the distribution 
of stock which it will receive in pay- 
ment for its properties, and that, 


therefore, this portion of applicant’s 
request should be dismissed without 
prejudice ; 

It is hereby ordered, that Modern 
Warehouses, Incorporated, be and it 
is hereby authorized to sell and trans- 
fer on or before November 1, 1930, 
its real estate and buildings, referred 
to in this application, to a corporation 
to be hereafter organized, upon condi- 
tion that such corporation will issue to 
applicant in part payment for the 
aforesaid properties, $27,750 par 
value of its common capital stock, and 
assume the payment of $36,000 of 
long term debt, of applicant, and upon 
the further condition that such new 
corporation will lease said real estate 
and buildings to applicant for a period 
of ten years at a rental of not exceed- 
ing $500 per month. 

It is hereby further ordered, that 
this application, in so far as it involves 
the diminution of applicant’s outstand- 
ing stock and the distribution of stock 
which it will receive in payment for 
its properties, be and it hereby is dis- 
missed without prejudice. 

It is hereby further ordered, that 
the authority herein granted will be- 
come effective when applicant has filed 
with the Commission a copy of the 
proposed lease under which applicant 
will obtain access to, and possession 
of, the aforementioned real estate and 
buildings and the Commission has 
found such lease to be in satisfactory 
form. 
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Armorclad Switchgear 


— combines into one 
metal encased, com- 
pound filled, factory 
built and assembled 
unit, all of the neces- 
saty apparatus to make 
a complete three phase 
oil circuit breaker in- 
stallation. 

Armorclad Switchgear is 
adaptable to practically all 
cases where formerly other 
types of alternating current 
switching equipments were 
used. It has lent itself ad- 
vantageously to installations 
where space limitations are 
such that it would be impossible to use another type. Primarily Armor- 
clad Switchgear was developed for use in mines and underground work 
where space and safety was of vital importance. Its use then spread to 
power houses and substations. Now its advantages are becoming recog- 
nized by practically all users of electric power. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 











Magnet Wire 
of 


Quality 


ASSACHUSETTS 
AGNET WIRE 














All Sizes 


MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 














XII 


Public Utilities Fortnightly 


January 22, 1931 











$3 PROFESSIONAL DIRECTORY 33 

















DAY & ZIMMERMANN 


INCORPORATED 
ENGINEERS 
2 


Examinations 
Reports 
Valuations 
Public Utility 
Management 
2 
NEW YORK PHILADELPHIA cnuicaGco 


Foreign Office, Paris, France 
































E. L. PHILLIPS & Co. 


ENGINEERS 


FINANCE, DESIGN, CONSTRUCTION 
MANAGEMENT 


OF 


PUBLIC UTILITIES 


50 CHURCH ST. NEW YORK 











IKCIONI 


P. U. R. Question Sheet Plan 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A fort- 
nightly quiz of ten questions and an- 
swers on practical financial and operating 
questions discussed and decided by the 
State Commissions in their investigations 
of public utility companies. 

$25.00 a year for the Public Utilities Fort- 


nightly with Question Sheets and answers. 


$10.00 a year for Question Sheets and an- 
swers alone. (This subscription is for those 
who have access to the Public Utilities Fort- 
nightly.) 


For further information address 


PUBLIC UTILITIES REPORTS, Inc. 


1038 Munsey Bldg., Washington, D. C. 


INDIC3A! 


Reece 
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ALLIED ENGINEERS, Inc. 
Engineers and Constructors 


120 Wall Street, New York 
Birmingham, Alabama Jackson, Mich. 








Ford, Bacon & Davis 


Sncorporated 
Engineers 


39 BROADWAY, New YORK 


CHICAGO PHILADELPHIA SAN FRANCISCO 


THE BEELER 
ORGANIZATION 


JOHN A. BEELER, DIRECTOR 
TRANSPORTATION, TRAFFIC 
OPERATING SURVEYS 
BETT SERVICE 
FINANCIAL. REPORTS 


APPRAISALS—MANAGEMENT 
Current Issue LATE NEWS & FACTS free on request 


@e 
52 VANDERBILT AVE., NEW YORK 








PUBLIC UTILITY SERVICE 
AND _ DISCRIMINATION 


In One Volume 
By 


ELLSWORTH NICHOLS 


(Associate Editor of Public Utilities Reports) 





1200 pages—$10 





Order Your Copy Now! 


Full description—Page XIV 


PUBLIC UTILITIES REPORTS, Inc. 


10388 MUNSEY BUILDING 
WASHINGTON, D. C. 





EDWARD J. CHENEY 
ENGINEER 


Public Utility Problems 
61 BROADWAY NEW YORK 








SANDERSON & PORTER 


pep me ae 


FINANCING—REORGANIZATION— 
ESIGN—CONSTRUCTION 
or 
INDUSTRIALS AND PUBLIC UTILITIES 
CHICAGO NEW YORK SAN FRANCISCO 








Fairchild Aerial Surveys, Inc. 
AERIAL PHOTOGRAPHIC MAPS 
and AIR VIEWS for 
Engineering, Financial and Legal 
Studies, Reports and Records 
LEBROS BUILDING 
8th Ave. and 38th St., New York City 








BLACK & VEATCH 


CONSULTING ENGINEERS 

raisals, in , and — 
and supe 

of Public 1 Utility. rx 

MUTUAL BUILDING KANSAS CITY, MO. 
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169,000 impressions annually 
of your Professional Card 
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UNION METAL 
INSTALLATIONS 





Are Modern, Depend- "Variable Load Brakes” 


able and Economical 


give uniform braking with varying load. 
ie Modern Brakes for modern cars. 


UNION METAL MFG. CO. Westinghouse Traction Brake Co. ; 
CANTON, OHIO Wilmerding, Pa. ; 











NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 
NAUGLE POLE & TIE CO. 

59 East Madison Street Chicago, Ill. 








Manufacturers t. 
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Earll Catchers and Retrievers 





ETRIEVERS and Catchers which re- 

tain their efficiency and operate as 
effectively when ten or fifteen years old as 
when new are the ones you want. EARLL 
Catchers and Retrievers do this and they 
are easiest to operate and maintain. Ask 
the users—there are many of them. 


C I. EARLL, YORK, PA. 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 


IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co., Schenectady, New York 








Cast Iron Pipe and 
Fittings for all purposes 


High and low 
Pressure Pipe 
for Gas 


Service 











WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN- 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 














GUIDING PRINCIPLES 
of 


PUBLIC SERVICE 
REGULATION 
In Three Volumes 

BY 


HENRY C. SPURR 
THE ONLY AUTHORITATIVE 
WORK OF ITS KIND 
2,790 pages 
Crammed with the accumulated 
knowledge .of many years 


$25.00 


A concise, yet exhaustive review of the 
Principles and Practices that have become es- 
tablished in the operation of Public Utilities 
under the present} system of Governmental 
Regulation, with full references to the au- 
thorities. 

Compiled for the use of All Persons inter- 
ested in the problems of Public Regulation. 


Order your copy now! 
Public Utilities Reports, Inc. 
MUNSEY BUILDING 
Washington, D. C. 











Opinions 


have little weight when bal- 
anced against facts. Finding 
and reporting facts is the ser- 
vice performed by _ these 
laboratories. 


ELECTRICAL TESTING 
LABORATORIES 


80th St. & East End Ave. 
y Test New York 
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HE LAW CONSTRUCTION COM- the Trailer, provides adequate lighting and good 
PANY, one of the largest road b hile screens on the windows and 








Prot pag 8 oT — that. good screen doors contribute to the comfort of the 

mechanical equipment or to man power. They per poser ri Barer —— oy 2 peo 

have, therefore, a for their men this f 4 ses — ee — 

moveable 4d on « Feushauf 4- ‘orts an conveniences are much appreciated by 
the men. Fruehauf igning and 
















Wheel Trailer > Sree My It is 24 feet long and 
contains twelve bunks as well as a private office resources are at your command. Why not tell 
i for the foreman. us your problem and let us submit a solution? 


and 
A sky-light in "the roof, running the length of There is no obligation. 





OLDEST AND LARGEST MANUFACTURERS OF TRAILERS 


FRUEHAUF TRAILER COMPANY 


Branches and Distributors In All Principal Cities 
10950 HARPER AVENUE DETROIT, MICHIGAN 


FRUEHAUF 


“ENGINEERED TRANSPORTATION” 





TRAILERS 
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As a service of information, advertising 
works toward a constant improvement in 


the standard of living. 


As a stimulus to competition it has im- 
proved the character and standards of 


American business. 


As a builder of national distribution and 
large scale operation, it has made possible 


improved quality at a reduction in cost. 


These are some of the benefits that ad- 
vertising confers without cost on the con- 
suming public—and some of the reasons 
why Collier Service Car Cards are a real 


adjunct to your service. 


lj] BARRON G. COLLIER 


CANDLER BLDG.— NEW YORK CITY 


Car Card Advertising Almost Everywhere 






























































Subsidiary and affiliated 
public utility companies of 
STANDARD 

GAS & ELECTRIC 
COMPANY 


serve 1,588 cities and 
towns, with combined 
estimated population of 
6,300,000, in twenty 
states. As of December 
31, 1929, customers of all 
classes were 1,592,188, 
and total installed elec- 
tric generating capacity 
was 1,390,214 kilowatts. 


Ko Py 


ser 








THE SYSTEM INCLUDES: 
eg 


The California. Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia ‘Gas Company 
Louisville Gas and Electric Company 
Market Street Railway Co. (Son Frankia? 
Mountain States Power Company 
Northern States Power Company 
Oklahoma Gas and Electric Company 


Philadelphia Company- 


Pittsburgh Railways Company. 
San Diego Cons:Gas ‘ahs Electric Co, bude wh H 
Southern Colorado Power Company 

Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 
Deep Rock Oil Corporation 


BYLLESBY. ENGINEERING AND 
MANAGEMENT CORPORATION 


ENGINEERS —MANAGERS - 


231 South La Salle Street, Chicago, Illinois 












































